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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7U.S.C.1946 ed. 
499a et seqg.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4032) 


In re EDWARD R. BYER, et als. CEA Docket No. 62. Decided 
September 10, 1954. 


Denial of Motion to Quash Complaint and Dismiss the 
Proceedings—Constitutionality of Act 


Where motion to quash the complaint and dismiss the proceeding asserts 
that certain sections of the act are unconstitutional due to invalid 
delegation of power, failure to grant due process, and being based on an 
unconstitutional act, held, an agency charged with administering a 
statute cannot be expected to hold the statute unconstitutional, and the 
motion is, therefore, denied. 


Denial of Motion to Quash Complaint and Dismiss the 
Proceedings—Regulation under the Act 


Where motion to quash the complaint and dismiss the proceeding alleges that 
regulations under the Commodities Exchange Act are void because they 
are arbitrary and not reasonably necessary, but where such regulations 
were issued pursuant to authority in the act, and after notice, hearing 
and findings, the motion is denied. 


Denial of Motion to Quash Complaint and Dismiss the 
Proceedings—Administrative Procedure Act 


Where motion to quash the complaint and dismiss the proceeding claims 
failure of compliance with section 9 (b) of the Administrative Procedure 
Act in that the licensee was not afforded an opportunity to demonstrate 
or achieve compliance before proceedings were instituted for the with- 
drawal, suspension, revocation, or annulment of its license but where 
the complaint repeatedly alleges that the violations are wilful, held, 
the case comes within the exceptions set forth in section 9 (b) of that 
act, and the motion is dismissed. 


Mr. Benj. M. Holstein for Commodity Exchange Authority. Mr. Mitchell 
Edelson, of Chicago, Illinois, and Messrs. Clark M. Clifford and William 
H. Dorsey, Jr., of Clifford and Miller, of Washington, D. C., for 
respondent Edward R. Byer. Messrs. Johnston, Thompson, Raymond & 
Mayer, of Chicago, Illinois, for respondent Joel Starrels. James T. 
McKerr and Company, Mr. James T. McKerr, and Mr. Charles J. 
McKerr, of Chicago, Illinois, respondents, pro se. Mr. Arnold F. Shaw, 
of Donohue & Kaufmann, of Washington, D. C., for respondent Gilbert 
D. Mathy. Mr. G. Osmond Hyde, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
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COMMODITY EXCHANGE ACT 
Cite as 13 A.D. 873 


DENIAL OF MOTION TO QUASH COMPLAINT 


On August 20, 1954, G. Osmond Hyde, referee in this discip- 
linary proceeding under the Commodity Exchange Act (7 U.S.C. 
Chapter 1), certified to the Judicial Officer motions to quash the 
complaint and dismiss the proceeding filed by the respondents. 
The respondents have moved to quash the complaint and dismiss 
the proceeding or to require that the complaint be made more 
specific or for a bill of particulars and that time to answer the 
complaint be extended a reasonable time after disposition of the 
other motions. The motions filed by respondent Byer contain 
grounds in support of the motions which have been adopted in 
the motions filed by the other respondents. The respondents have 
asked for oral argument upon their motions. 

Consideration will be given herein and disposition made only 
of the respondents’ motions to quash the complaint and dismiss 
the proceeding. Oral argument thereon is denied. 


The motions filed by respondent Byer contend that the com- 
plaint should be quashed and the proceeding dismissed because 
of the failure of the complaint to state a cause of action and for 
failure to comply with the Administrative Procedure Act. 


The motions assert that sections 4a, 4b, 4c, and 4i of the act 
are unconstitutional as invalid or improper delegations of legis- 
lative power; that section 6(b) of the act is unconstitutional as 
an invalid delegation of legislative power, as an improper be- 
stowal of judicial power upon the Secretary of Agriculture and 
as otherwise violative of due process; and that the rules and 
regulations under the act fall because they are based upon an 
unconstitutional statute. 

These charges of the unconstitutionality of provisions of the 
act, some of which provisions are not involved in the proceeding, 
must, of course, fail in this proceeding. The respondents cannot 
_ expect an agency charged with administering a statute to hold 
the statute unconstitutional. Panitz et al. v. District of Columbia, 
112 F. 2d 139 (C.A. D.C.); In re Great Western Distributors 
Inc., et al., 10 A.D. 788, 825 (1951). And at any rate, we find no 
merit in the charges. 


The motions further contend that 17 CFR 150.1 fixing position 
limits and daily trading limits in grains under contracts for 
sale for future delivery on or subject to rules of contract markets 
is unreasonable and void in that it arbitrarily and unnecessarily 
interfered with the business of persons trading in such grains 





PEERS AND COMPANY ET ALS. 875 
Cite as 13 A.D. 875 


and is not reasonably necessary to effectuate the act. These regu- 
lations of the Commodity Exchange Commission were issued 
pursuant to authority in the act and after notice, hearing, find- 
ings, etc. Obviously, it takes more than the allegations made in 
motions to overthrow such regulations. 


The motions further allege a number of technical defects in 
the complaint. None of these have any substance. The complaint 
clearly states a cause of action against each and all respondents. 

The motions further urge failure of compliance with that part 
of section 9(b) of the Administrative Procedure Act which pro- 
vides for opportunity to demonstrate or achieve compliance 
before proceedings are instituted for the withdrawal, suspension, 
etc., of any license. If this provision of the Administrative Pro- 
cedure Act applies to this proceeding, specific exceptions are 
made for “wilfulness” and cases “in which public health, inter- 
est or safety requires otherwise. .. .” The complaint in this 
proceeding repeatedly alleges that the violations charged are 
“wilful.” 


After examining all the bases advanced in the motions to 
quash the complaint and dismiss the proceeding, such motions 


are denied. 


(No. 4033) 


In re PEERS AND COMPANY, HENRY M. PEER, JR., LEADING EM- 
BROIDERY COMPANY, SMITHERMAN COTTON MILLS, INC., AND 
LEON SALKIND. CEA Docket No. 61. Decided September 17, 
1954, 


Suspension of Trading Privileges—Violation of Act— 
Wash Sales—Default 


Where complaint alleges that respondents caused the execution of fictitious 
trades on the New York Cotton Exchange, held, respondents, by failing 
to file a answer, are deemed to have admitted the material facts alleged 
and waived an oral hearing, and the transactions complained of were in 
violation of the act for which respondents are denied all trading privi- 
leges on all control markets for a period of three months. 


Mr. Benj. M. Holstein for Commodity Exchange Authority. Mr. Jack W. 
Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 





COMMODITY EXCHANGE ACT 
Cite as 13 A.D. 875 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1) instituted by a complaint filed 
by the Acting Secretary of Agriculture on February 17, 1954. 
In the complaint it is alleged that Leon Salkind controlled Lead- 
ing Embroidery Company and Smitherman Cotton Mills, Inc., 
and by giving orders for them caused Henry M. Peers, Jr., and 
Peers and Company to have wash or fictitious trades in futures 
executed on the New York Cotton Exchange in violation of the 
act. Peers and Company and Henry M. Peers, Jr., filed an answer 
to the complaint in April 1954, but the other three respondents 
have filed nothing. 

After three continuances, an oral hearing was opened in New 
York, New York, on June 8, 1954, by Hearing Examiner Jack W. 
Bain, the referee. Respondents Peers and Company and Henry 
M. Peers, Jr., appeared but the other respondents, although duly 
notified, did not. Admissions and recommendations were made 
at the hearing, but no evidence was presented. Thereafter, on 
June 28, 1954, an order was issued disposing of the proceeding 
as it applied to respondents Peers and Company and Henry M. 
Peers, Jr. (13 A.D. 597), to which reference is made for its 
contents. . 

In accordance .with section 0.9 of the rules of practice (17 
CFR Part O), the failure of the other three respondents to 
answer constituted admission of the allegations in the complaint 
and waiver of hearing on their part, and authorized issuance of 
the referee’s report without further investigation or hearing. 
The referee issued a report recommending that such respondents 
be found to have violated the act as charged. Copies of the report 
were served upon these respondents. They did not file exceptions. 


FINDINGS OF FACT 


1. Respondent Leading Embroidery Company is a partner- 
ship organized under New York laws and registered in New 
Jersey with offices at 5620 Bergenline Avenue, West New York, 
New Jersey. Its partners are Leon Salkind, principal partner, 
and Harold J. Baum and Max Muehlfriedel. 


2. Respondent Smitherman Cotton Mills, Inc., is a North 
Carolina corporation with offices at 5620 Bergenline Avenue, 
West New York, New Jersey. It is wholly owned and controlled 
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by the partnership mentioned in Finding 1. Leon Salkind is its 
president, Harold J. Baum is its secretary-treasurer, and both 
Salkind and Baum are directors. 


3. At all times material herein, respondent Leon Salkind 
managed and controlled the business of the partnership and cor- 
poration mentioned in Findings 1 and 2, and the futures transac- 
tions described in subsequent findings were decided upon and 
made at his direction as principal partner and president, re- 
spectively. 

4. About September 10, 1952, respondents Leading Embroid- 
ery Company and Smitherman Cotton Mills, Inc., acting through 
respondent Leon Salkind, each opened a regulated commodity 
account with Peers and Company, a futures commission mer- 
chant registered under the act and a clearing member of the 
New York Cotton Exchange, a contract market duly designated 
under the act. 


5. About September 15, 1952, respondent Leon Salkind simul- 
taneously ordered Peers and Company to buy 4,000 bales of 
March 19538 cotton futures on the New York Cotton Exchange 
for the account of respondent Leading Embroidery Company and 
to sell 4,000 bales of March 1953 cotton futures for the account 
of respondent Smitherman Cotton Mills, Inc. Peers and Company 
simultaneously transmitted both orders to Aubrey Wolford, a 
registered floor broker under the act, for execution. Acting as 
floor broker on both sides of the orders, Wolford purchased and 
sold 4,000 bales of March 1953 cotton futures at 39.31 cents per 
pound on the floor of the New York Cotton Exchange. Wolford 
reported the purchase and sale to Peers and Company, and Peers 
and Company entered the transactions in its books in the respec- 
tive accounts of the respondent partnership and the respondent 
corporation and notified Salkind that his orders had been 
executed. 


6. About November 12, 1952, respondent Leon Salkind simul- 
taneously ordered Peers and Company to buy 3,500 bales of 
March 1958 cotton futures on the New York Cotton Exchange 
for the account of respondent Smitherman Cotton Mills, Inc., 
and to sell 4,000 bales of March 1953 cotton futures for the 
account of respondent Leading Embroidery Company. Peers and 
Company simultaneously transmitted both orders to Aubrey 
Wolford for execution. Acting as floor broker on both sides of 
the orders, Wolford purchased and sold 3,500 bales of March 
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1953 cotton futures at 36.06 cents per pound on the floor of the 
New York Cotton Exchange. Wolford reported the purchase and 
sale to Peers and Company, and Peers and Company entered the 
transactions in its books in the respective accounts of the re- 
spondent corporation and the respondent partnership and noti- 
fied Salkind that his orders had been executed. 


7. About November 12, 1952, respondent Leon Salkind, simul- 
taneously ordered Peers and Company to buy 4,000 bales of May 
1953 cotton futures on the New York Cotton Exchange for the 
account of respondent Smitherman Cotton Mills, Inc., and to sell 
4,000 bales of May 1953 cotton futures for the account of re- 
spondent Leading Embroidery Company. Peers and Company 
simultaneously transmitted both orders to Aubrey Wolford for 
execution. Acting as floor broker on both sides of the orders, 
Wolford purchased and sold 4,000 bales of May 1953 cotton 
futures at 36.16 cents per pound on the floor of the New York 
Cotton Exchange. Wolford reported such purchase and sale to 
Peers and Company, and Peers and Company entered the trans- 
actions in its books in the respective accounts of the respondent 
corporation and the respondent partnership, and notified Salkind 
that his orders had been executed. 


8. The futures transactions mentioned in the preceding find- 
ings could be used for hedging transactions in interstate com- 
merce in cotton or cotton products or byproducts, or for deter- 
mining the price basis of interstate transactions in cotton, or for 
delivering cotton sold, shipped, or received in interstate com- 
merce. 


CONCLUSIONS 


The transactions described in Findings of Fact 5, 6 and 7 were 
wash sales, or fictitious sales, in violation of Section 4c of the 
Commodity Exchange Act (7 U.S.C. 6c). In re Jean Goldwurm 
et al., 7 A.D. 265 (1948). For causing them to be made, respon- 
dents Leon Salkind, Leading Embroidery Company, and Smith- 
erman Cotton Mills, Inc., should be denied all trading privileges 
on all contract markets for a period of three months. 


ORDER 


Beginning on the 20th day after the date of this order, all 
contract markets shall refuse all trading privileges thereon to 
Leon Salkind, Leading Embroidery Company, and Smitherman 
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Cotton Mills, Inc., respondents herein, for a peroid of three 
months. This order applies not only to trading done and posi- 
tions held by the respondents directly but also to trading done 
and positions held by the respondents indirectly either through 
persons owned or controlled by the respondents or otherwise. 
A copy hereof shall be served upon each of the respondents in 
the proceeding and upon each contract market. 










(No. 4034) 






In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided September 10, 1954. 








Continuation of Rates and Charges 





Inasmuch as the parties are agreed, the rates and charges provided for in 
the order of June 26, 1953, are continued in effect to and including 
October 15, 1954, unless changed by further order before the latter date. 






Mr, Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 








ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
June 26, 1953 (12 A.D. 770), authorizing it to put into effect 
and assess to and including September 15, 1954, the current 
schedule of rates and charges. 

On August 17, 1954, respondent filed a petition requesting 
authority to modify its current schedule of rates and charges by 
putting into effect as soon as possible certain increases in the 
present yardage charges. Notice of the petition and its contents 
was published in the Federal Register on August 26, 1954 (19 
F.R. 5452), and all interested persons were afforded an oppor- 
tunity to be heard in the matter. On September 10, 1954, certain 
objections were filed to the increases in the yardage charges 
requested by respondent. 

Respondent has informally agreed that the current order be 
continued in effect for a period of 30 days pending consideration 
of the objections filed. The Livestock Division, Agricultural Mar- 
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keting Service, by its attorney, filed an answer recommending 
that the current schedule of rates and charges be continued in 
effect for a period of 80 days, and that action on respondent’s 
petition of August 17, 1954, be deferred pending consideration 
of the objections filed. 


Inasmuch as the parties are agreed that the existing order be 
temporarily continued in effect for a period of 30 days, the 
order issued June 26, 1953, is continued in effect to and includ- 
ing October 15, 1954, unless changed by further order before 
the latter date. 


The respondent corporation, which must be ready to comply 
with this order on its effective date, desires to continue assess- 
ing the current schedule of rates and charges pending action 
upon its petition filed on August 17, 1954. The Packers and 
Stockyards Act provides that orders of this nature shall not 
become effective in less than 5 days after their date. Undue 
delay in making this order effective may adversely affect the 
marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 

This order shall become effective on September 16, 1954, and 
remain in effect to and including October 15, 1954, unless changed 
by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4035) 


In re PETE WALDRUP, d/b/a RANCHERS AND FARMERS LIVESTOCK 
COMMISSION COMPANY. P&S Docket No. 2092. Decided Sep- 
tember 21, 1954. 


Cease and Desist—Violations of Act—Selling Livestock 
to and for Employees—Submitting Accounts Showing 
False Names as Shippers of Livestock—Consent Order 


Where complaint charged that respondent, a market agency and dealer, sold 
livestock to its employees, entered false names in its accounts and 
records and sold the livestock for its employees, and where respondent 
consented to the entry of an order, held, respondent shall cease and 
desist from such violations of the act and keep such accounts, records 
and memoranda as will fully and correctly disclose all transactions 
involved in his business. 
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Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Mr. Pete Waldrup, d/b/a Ranchers and Farmers Livestock Commission 
Company, of Abilene, Texas, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” initiated by an order of inquiry and 
notice of hearing filed on February 11, 1954, by the Director of 
the Livestock Division, Agricultural Marketing Service. Respon- 
dent is charged with violating certain provisions of the act and 
the regulations issued thereunder which were in effect prior to 
September 1, 1954 (9 CFR 1949 ed. 201.1 et seq.), hereinafter 
referred to as the “regulations.” Respondent filed an answer on 
March 11, 1954, admitting most of the facts alleged in the order 
of inquiry and denying any wilful violation of the act or the 
regulations. Subsequently, on August 23, 1954, respondent filed 
an amended answer in which he admitted the facts alleged in 
the order of inquiry, denied that he had wilfully violated the act 
or the regulations, and consented to the issuance of an order 
requiring him (a) to cease and desist from engaging in the 
practices complained of in the order of inquiry and (b) to keep 
such accounts, records, and memoranda as will fully and cor- 
rectly disclose all transactions involved in his business. The Live- 
stock Division, by its attorney, has recommended that the order 
consented to by respondent be entered. 


FINDINGS OF FACT 


1. The Ranchers and Farmers Livestock Commission Com- 
pany, Abilene, Texas, hereinafter referred to as the “stock- 
yard,” was at all times mentioned herein a posted stockyard 
subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis at the stockyard, and as a dealer to buy and sell livestock 
for his own account at the stockyard, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, at the stockyard, on the twelve occasions re- 
ferred to in paragraph III of the order of inquiry and at divers 
other times during the period from January 5, 1953, to Septem- 
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ber 7, 1953, sold livestock consigned to him for sale on a com- 
mission basis to G. M. Poe, an employee of respondent, who pur- 
chased for speculative purposes. 


4. Respondent, in many of the transactions referred to in 
paragraph III of the order of inquiry, issued accounts of sale 
and purchase sheets showing false or incorrect names and 
numeral designations, such as “Morris 9,” “Morris 10,” “Morris 
11,” “Morris 12,” “Morris 20,” and “Cooper,” as the names of 
the purchasers of the livestock instead of the name of G. M. Poe. 
Copies of such false and incorrect accounts of sale and purchase 
sheets were made a part of the accounts and records of re- 


spondent. 


5. Respondent, at the stockyard, on the sixteen occasions 
referred to in paragraph V of the order of inquiry and at divers 
other times during the period from January 4, 1953, to July 26, 
1953, sold, in competition with livestock consigned to respondent 
for sale on a commission basis, for G. M. Poe, an employee of 
respondent who was not registered with the Secretary of Agri- 
culture as a dealer and was not bonded to engage in dealer oper- 
ations, livestock purchased by said employee G. M. Poe from 
various sources for speculative purposes. 


6. Respondent, at the stockyard, on the fifteen occasions re- 
ferred to in paragraph VI of the order of inquiry and at divers 
other times during the period from September 8, 1952, to Febru- 
ary 16, 1953, sold livestock consigned to him for sale on a com- 
mission basis to L. S. Furrh, an employee of respondent, who 
purchased for speculative purposes. 


7. Respondent, in many of the transactions referred to in 
paragraph VI of the order of inquiry, issued accounts of sale 
and purchase sheets showing the name of “Jackson” as the name 
of the purchaser of the livestock instead of the name of L. S. 
Furrh. Copies of such false and incorrect accounts of sale and 
purchase sheets were made a part of the accounts and records 


of respondent. 


8. Respondent, at the stockyard, on the twenty-six occasions 
referred to in paragraph VIII of the order of inquiry and at 
divers other times during the period from September 8, 1952, to 
March 16, 1953, sold, in competition with livestock consigned to 
respondent for sale on a commission basis, for L. S. Furrh, an 
employee of respondent who was not registered with the Secre- 
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tary of Agriculture as a dealer and was not bonded to engage 
in dealer operations, livestock purchased by said employee L. S. 
Furrh from various sources for speculative purposes. 


9. Respondent, at the stockyard, on the twelve occasions re- 
ferred to in paragraph IX of the order of inquiry and at divers 
other times during the period from September 8, 1952, to Decem- 
ber 15, 1952, sold livestock consigned to him for sale on a com- 
mission basis to G. L. Forrester, an employee of respondent, 
who purchased for speculative purposes. 


10. Respondent, in many of the transactions referred to in 
paragraph IX of the order of inquiry, issued accounts of sale 
and purchase sheets showing initial and numeral designations, 
such as “F-1,” “F-2,” “F-3,” “F-5,” and “F-7,” as the names of 
the purchasers of the livestock instead of the name of G. L. For- 
rester. Copies of such false and incorrect accounts of sale and 
purchase sheets were made a part of the accounts and records of 
respondent. 


11. Respondent, at the stockyard, on the ten dates referred 
to in Paragraph XI of the order of inquiry and at divers other 
times during the period from October 27, 1952, to April 13, 1953, 
sold livestock consigned to him for sale on a commission basis 
to Walter Preston, an employee of respondent, who purchased . 


for speculative purposes. 


12. Respondent, at the stockyard, on the twenty-six occasions 
referred to in paragraph XII of the order of inquiry and at 
divers other times during the period from October 13, 1952, to 
July 27, 1958, sold, in competition with livestock consigned to 
respondent for sale on a commission basis, for Walter Preston, 
an employee of respondent who was not registered with the Sec- 
retary of Agriculture as a dealer and was not bonded to engage 
in dealer operations, livestock purchased by said employee Walter 
Preston from various sources for speculative purposes. 


13. Respondent, at the stockyard, on thetwenty-two occasions 
referred to in paragraph XIII of the order of inquiry and at 
divers other times during the months of January and February, 
1953, issued accounts of sale bearing false and incorrect names 
as the names of the shippers of the livestock. Copies of*such 
false and incorrect accounts of sale were made a part of the 
accounts and records of respondent. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 6, 9, 
and 11, it is concluded that respondent has violated sections 304, 
807, and 312(a) of the act (7 U.S.C. 205, 208, 218(a)), and 
section 201.60 of the regulations (9 CFR 1949 ed. 201.60). 

By reason of the facts set forth in Findings of Fact 5, 8, and 
12, it is concluded that respondent has violated sections 304, 307, 
and 8312(a) of the act. 

By reason of the facts set forth in Findings of Fact 4, 7, 10, 
and 18, it is concluded that respondent has violated sections 307, 
312(a) and 401 (7 U.S.C. 221) of the act, and section 201.43 of 
the regulations (9 CFR 1949 ed. 201.43). 

Inasmuch as the respondent has agreed to a consent disposi- 
tion of this case and complainant has recommended that the 
order consented to by respondent be entered, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from the violations set forth 
in the Findings of Fact. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4036) 


In re J. H. SORKIN, INC. P&S Docket No. 2039. Decided Septem- 
ber 24, 1954. 


Revocation of License—Cease and Desist—Violations of 

Act—Failing to Maintain Financial Status and Surety 

Bond—Operating Business while Insolvent—Failing to 

Show True Names of Purchasers—Failing to Keep Cor- 

rect Accounts and Records—Selling Live Poultry and 
Not Paying Shippers for Sale—Consent Order 


Upon consent of respondent and recommendation of complainant, respond- 
ent’s license is revoked, and respondent is ordered to cease and desist 
from engaging in the following unfair, unjustly discriminatory and 
deceptive practices: of failing to maintain a financial status and surety 
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bond as required for the issuance of its license; of operating as live 
poultry dealer while insolvent; of failing to transmit net proceeds 
derived from sales to consignors; of failing to execute, and settle on 
basis of, sales tickets; of making sales to its own account but failing to 
show the correct name on the records; of selling poultry to a company 
in which respondent had an interest without disclosing that fact; of 
selling live poultry and not paying the shippers for the sale of their 
consigned live poultry at a time when respondent knew of its unsatis- 
factory financial condition; and of failing to keep proper records. 


Mr. Jerome S. Ducrest, for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & Epstein, of New 
York, for respondent, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. An Order of Inquiry and Notice of Hear- 
ing filed on October 17, 1952, by the Director, Livestock Branch, 
Production and Marketing Administration (now Livestock Divi- 
sion, Agricultural Marketing Service), which was amended on 
March 18, 1958, and again on November 9, 1953, charged that 
respondent, a licensed poultry handler, wilfully violated various 
provisions of the act and the regulations. On April 8, 1953, re- 
spondent filed an answer to the Amended Order of Inquiry and 
Notice of Hearing denying most of the allegations contained 
therein and explaining or attempting to justify the remaining 
allegations. Subsequently, on December 7, 1953, respondent sur- 
rendered to the Secretary its license to engage in the business 
of a poultry commission merchant at the New York City Live 
Poultry Terminal, Long Island City, New York. Finally, on 
August 30, 1954, respondent filed an “Amended Answer to Order 
of Inquiry and Notice of Hearing” in which it admitted and con- 
sented to the jurisdiction of the Secretary and explained that it 
wished to avoid expensive litigation and loss of time and, there- 
fore, did not contest the allegations set forth in paragraphs III 
through XIII of the Order of Inquiry and Notice of Hearing or 
require the Government to submit evidence thereon. Respondent 
in said Amended Answer entered a plea of nolo contendere to 
the charges contained in the Order of Inquiry and Notice of 
Hearing, consented to the issuance of an appropriate order, with 





886 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 13 A.D. 884 


findings of fact, and waived the report of the examiner. The 
Livestock Division, by its attorney, has recommended that an 
order be issued requiring respondent to cease and desist from 
the practices complained of in said Order of Inquiry and Notice 
of Hearing and revoking respondent’s license because of its flag- 
rant violations of the act and the regulations. 


FINDINGS OF FACT 


1. The New York City Live Poultry Terminal, Long Island 
City, New York, hereinafter referred to as the designated mar- 
ket, was duly designated by the Secretary of Agriculture in an 
order dated February 26, 1953, effective March 26, 1953, as a 
market and place subject to the provisions of Title V of the act, 
and at all times mentioned herein was so designated. 


2. Respondent is a corporation licensed by the Secretary of 
Agriculture as a live poultry handler to engage in the business 
of a poultry commission merchant in commerce at the designated 
market, and at all times mentioned herein respondent was so 
licensed. 


3. As of October 2, 1952, respondent’s financial condition 
was not equivalent to that required for the issuance of its license 
in that respondent did not have current assets equal to its cur- 
rent liabilities and, in addition thereto, sufficient free working 
capital to equal twenty-five (25) percent of its average weekly 
purchases and/or sales of live poultry and respondent did not 
maintain a satisfactory surety bond or its equivalent. As of that 
date, respondent’s current liabilities exceeded its current assets 
by $12,824.61, resulting in a total deficiency of working capital 
in the amount of $22,390.09. 


4. As of June 30, 1953, respondent’s financial condition was 
not equivalent to that required for the issuance of its license in 
that respondent did not have current assets equal to its current 
liabilities and, in addition thereto, sufficient free working capital 
to equal twenty-five (25) percent of its average weekly pur- 
chases and/or sales of live poultry and respondent did not main- 
tain a satisfactory surety bond or its equivalent. As of that date, 
respondent’s current liabilities exceeded its current assets by 
$41,138.59, resulting in a total deficiency of working capital in 
the amount of $50,704.07. 


5. Respondent is insolvent. 
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6. Respondent, on or about September 7, 1952, solicited the 
consignment of a flock of approximately 14,000 cross pullets, 
and, in connection therewith, guaranteed to the owner that the 
poultry would be sold at the designated market at 4714 cents a 
pound, New York weights, less 2144 cents a pound commission 
and 2 cents a pound trucking, or a net guaranteed price of 43 
cents a pound. 


7. Respondent, at the designated market, on or about the 
dates specified below, in connection with the sale of live poultry 
consigned to it for sale on a commission basis, failed to transmit 
or deliver to the consignor of said live poultry, on or before the 
close of the next business day following the sale of his consigned 
live poultry, the net proceeds received from such sales as follows: 


Date of Date of 
Number of Remittance Receipt of 

Date of Sale Coops Sold of Proceeds Proceeds 

1952 1952 1952 

















Sept. 15 48 coops Sept. 17 Sept. 17 
Sept. 16 

and 17 46 coops Sept. 24 Sept. 25 
Sept. 24 84 coops Oct. 2 Oct. 3 
Sept. 25 36 coops Oct. 2 Oct. 3 


Moreover, respondent, in connection with the sales of live poul- 
try on September 15 and 24, 1952, failed to submit to the con- 
signor true written accounts of sale before the close of the next 
business day following the sale of the poultry. An account of sale 
covering said sale of September 15 was not submitted until 
September 17, 1952, and one covering the sale on September 24 
was not submitted until October 2, 1952. 


8. Respondent, at the designated market, on or about four 
specified dates and at divers other times during the months of 
May and June, 1953, in connection with the sale of live poultry 
consigned to it for sale on a commission basis by various ship- 
pers, failed to transmit or deliver to said shippers, on or before 
the close of the next business day following the sale of the con- 
signed poultry, the net proceeds from such sales. 


9. Respondent, at the designated market, on or about Sep- 
tember 17, 1952, sold seven coops of live poultry consigned to it 
for sale on a commission basis, and, in connection with such sale, 
failed to execute a sale ticket. 
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10. Respondent, at the designated market, on or about Sep- 
tember 15, 1952, sold 12 coops of live poultry consigned to it 
for sale on a commission basis and failed to settle therefor on 
the basis of a sale ticket issued by respondent and signed by the 
purchaser, in that the sale ticket showed the sale price of the 
live poultry as 48 cents a pound whereas settlement was made 
on the basis of 47 cents a pound. 


11. Respondent, at the designated market, on or about Sep- 
tember 24, 1952, sold two coops of live poultry consigned to it 
for sale on a commission basis and failed to settle therefor on 
the basis of a sale ticket issued by respondent and signed by a 
representative of the purchaser, in that the sale ticket showed 
the sale price of the live poultry as 45 cents a pound, whereas 
settlement was made on the basis of 44 cents a pound. 


12. Respondent, at the designated market, on or about Sep- 
tember 16, 1952, took 39 coops of live poultry consigned to it 
for sale on a commission basis into its own account and, in 
accounting to the shipper, failed to show the full, true and cor- 
rect name of respondent as the purchaser of the live poultry. 


13. Respondent, at the designated market, on or about five 
specified dates during September 1952, sold live poultry con- 
signed to it for sale on a commission basis to the Alabama Live 
Poultry Market, a firm in which Samuel Sorkin, the president 
and a stockholder of respondent, had a pecuniary interest, with- 
out disclosing such fact on the written accounts of sale rendered 
to the shipper of such live poultry. 


14. Respondent, at the designated market, during the months 
of May and June 1958, sold live poultry consigned to it for sale 
on a commission basis by various shippers and remitted to some 
of sv’. shippers the sale price of their live poultry, but, in con- 
necticr: with sales transactions on eight specified dates in May 
and June 1953, failed to pay certain other shippers for the sale 
of their consigned live poultry, notwithstanding the fact that 
such unpaid shippers’ live poultry was received and sold prior to 
the receipt and sale of the live poultry consigned by the paid 
shippers. Said shipments of live poultry were accepted by re- 
spondent, through J. Herbert Sorkin, secretary and manager of 
respondent, who knew of the unsatisfactory financial condition 
of respondent resulting in insolvency as found in Finding of 
Fact 5 above, and the deficiency in its working capital, as de- 
scribed and found in Findings of Fact 8 and 4 above. 
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15. Respondent, at the designated market, on or about June 
24 and June 25, 1953, through J. Herbert Sorkin, secretary and 
manager of respondent, who knew of the unsatisfactory financial 
condition of respondent eventually resulting in insolvency, as 
found in Finding of Fact 5 above, and the deficiency of its work- 
ing capital, as described and found in Findings of Fact 3 and 4 
above, accepted shipments of live poultry from “Lakehurst 
Farms” for sale on a commission basis, sold such live poultry 
and failed to remit the proceeds from such sales to said “Lake- 
hurst Farms.” 


16. Respondent, during the years 1952 and 1953, failed to 
keep accounts, records and memoranda that fully and correctly 
disclosed all transactions involved in its business at the desig- 
nated market. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
it is concluded that respondent has wilfully and flagrantly vio- 
lated sections 202(a), 307, and 312(a) of the act and sections 
201.15, 201.43, 201.47, 201.48, 201.59, and 201.64 of the regula- 
tions. It is further concluded by reason of such facts, that re- 
spondent has wilfully violated section 401 of the act and section 
10 of an act entitled “An Act to Create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
which section is incorporated in and made a part of the Packers 
and Stockyards Act, 1921, by virtue of the provisions of section 
402 of the latter act. 

Inasmuch as respondent has surrendered its license and has 
agreed to the issuance of “an appropriate order” and complain- 
ant has recommended the issuance of a cease and desist order 
and the revocation of respondent’s license, the order recom- 
mended by complainant will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

Respondent’s license is revoked. 

This order shall become effective on the 6th day after its serv- 
ice and copies hereof shall be served upon the parties by regis- 
tered mail or in person. 
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(No. 4037) 


A. T. SPENCE v. SOUTHWEST COMMISSION COMPANY, Los AN- 
GELES LIVESTOCK COMPANY, Los ANGELES LIVESTOCK AUCTION 
COMPANY, STANLEY MARTIN, HUGH FoRD, BLYTHE LANE, AND 
CITIZENS NATIONAL TRUST & SAVINGS BANK OF LOS ANGELES. 
P&S Docket Nos. 2106, 2107, 2108, 2109 and 2110. Decided 
September 27, 1954. 


Evidence—Causes of Action Not Apparent—Time for 
Filing Complaint—Time of Causes of Action—Rejection 
of Motion to Dismiss 


Where complainants alleged that respondents converted complainants’ cattle 
and the proceeds from the sale of such cattle and paid the proceeds to 
persons other than complainants and conspired to defraud complainants 
out of the proceeds, and where respondents filed motions to dismiss the 
complaints because the complaints were not filed within ninety days 
after the alleged causes of action accrued, held, as the information in 
the files is not clear as to when the respective causes of action accrued, 
evidence must be taken before this jurisdictional question can be 
determined. 


Conspiracy to Defraud .Constitutes Violation of Act— 
Rejection of Motion to Dismiss 


Where complainants alleged that respondents converted complainants’ cattle 
and the proceeds from the sale of such cattle and paid the proceeds to 
persons other than complainants and conspired to defraud complainants 
out of the proceeds, and where respondents filed motions to dismiss the 
complaints because the complaints do not allege that respondents violated 
the act and the facts alleged do not constitute a cause of action, held, 
as the complaints allege that the respondents conspired to defraud the 
owners of the proceeds from the sale of owners cattle by making pay- 
ment to other persons, such facts, if true, might constitute violations 
of the act. 


Reparation Proceedings Not Operating as Denial of Due 
Process of Law—Rejection of Motion to Dismiss 


Where complainants alleged that respondents converted complainants’ cattle 
and the proceeds from the sale of such cattle and paid the proceeds to 
persons other than complainants and conspired to defraud complainants 
out of the proceeds, and where respondents filed motions to dismiss the 
complaints because reparation proceedings under the act are violative of 
the Fifth and Seventh Amendments of the Constitution as they deprive 
respondents of the right of trial by jury and also deprive them of 
property without due process of law, held, such proceedings as these do 
not operate as a denial of due process of law or infringe the right of 
trial by jury. 
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Ruling of Jurisdiction of Secretary Pending Additional 
Facts—Rejection of Motion to Dismiss 

Where respondents in reparation proceedings on motions to dismiss the com- 
plaints contend that the Secretary lacks jurisdiction under the act as 
to them inasmuch as their activities did not amount to furnishing stock- 
yard services, held, the manner in which the alleged transactions were 
handled should be made part of the record in the proceeding before a 
ruling is made on this matter. 


Dismissal—Failure to Sustain Allegation of Complaint 


Where, as to certain respondents, the complaints fail to allege that the cattle 
referred to were handled by the respondents or that said respondents 
had anything to do with the proceeds, held, the complaints with regard 
to such respondents are dismissed. 


. Lyle C. Newcomer of Trippet, Newcomer, Yoakum & Thomas, of Los 
Angeles, California, for complainants. Mr. Daniel E. Farr, of Los 
Angeles, California, and Mr. C. G. Myers of Myers & Snerly, of Chicago, 
Illinois, for respondents Southwest Commission Company and Citizens 
National Trust & Savings Bank of Los Angeles, as Executor and Trustee 
of the Estate of Paul F. Hill, deceased. Mr. George R. Larwill of Larwill 
and Wolfe, of Los Angeles, California, for respondents Los Angeles 
Livestock Company, Los Angeles Livestock Auction Company, Stanley 
Martin, Hugh Ford and Blythe Lane. Mr. Lowell E, Miller, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PARTIALLY DENYING MOTIONS TO DISMISS ORDER 


This is a consolidation of six reparation proceedings under 
Section 309(a) of the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.) (hereinafter referred to as the “act”), for 
the purposes of this order. The proceedings were instituted 
against the same respondents by practically identical complaints 
filed by A. T. Spence, Ralph Wingfield, S. V. Seddon, Bianco 
Bros., a partnership, Aguirre Bros, a partnership, d/b/a Aguirre 
Cattle Co., and Red Rock Cattle Co., Inc. It is alleged in the com- 
plaints that the respondents converted cattle owned by complain- 
ants; that the respondents converted the proceeds from the sale 
of such cattle; that the respondents negligently and illegally paid 
over proceeds from the sale of cattle owned by complainants or 
in which complainants had an interest to persons other than the 
owner or mortgagee of such cattle; and that the respondents con- 
spired to defraud complainants out of the proceeds from the 
sale of such cattle. 
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Respondents filed answers to the complaints and also motions 
to dismiss the complaints together with supporting briefs. There 
were also filed in the proceedings, pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), investigation reports pre- 
pared by the Livestock Branch, Agricultural Marketing Service, 
copies of which were served upon the parties. Copies of respon- 
dents’ answers and motions to dismiss were served upon com- 
plainants. The complainants filed a brief in answer to respon- 
dents’ motions to dismiss and copies were served upon respon- 
dents. 

The respondents, in their motions to dismiss, contend, among 
other things, that the complaints in these proceedings should be 
dismissed because (1) the complaints were not filed within 90 
days after the alleged causes of action accrued, (2) the com- 
plaints do not allege that the respondents violated the act and 
the facts alleged in the complaints do not constitute a cause of 
action under the act, and (3) reparation proceedings under the 
act are violative of the Fifth and Seventh Amendments of the 
Constitution as they deprive respondents of the right of trial by 
jury and also deprive them of property without due process of 
law. Respondents Los Angeles Livestock Company, Los Angeles 
Livestock Auction Company, Stanley Martin, Hugh Ford, and 
Blythe Lane further contend that the Secretary lacks jurisdiction 
under the act as to them as none of these respondents partici- 
pated in the transactions involved herein as a stockyard owner, 
market agency, dealer or packer. 


At the outset, it should be pointed out that Southwest Com- 
mission Company and Citizens National Trust & Savings Bank 
of Los Angeles, as Executor and Trustee of the Estate of Paul 
F. Hill, Deceased, have been improperly joined as respondents 
in the individual complaints of Ralph Wingfield (P. & S. Docket 
No. 2106) and Aguirre Bros., a partnership, d/b/a Aguirre 
Cattle Co. (P. & S: Docket No. 2109). None of the cattle referred 
to in either of these complaints were alleged to have been con- 
signed to or handled by Southwest Commission Company or Paul 
F. Hill, nor do these complaints allege that Southwest Commis- 
sion Company or Paul F. Hill had anything to do with the pro- 
ceeds derived from the sale of the cattle. Therefore, the indi- 
vidual complaints of Ralph Wingfield and Aguirre Bros., a part- 
nership, d/b/a Aguirre Cattle Co., must be dismissed as to 
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Southwest Commission Company and Citizens National Trust & 
Savings Bank of Los Angeles, as Executor and Trustee of the 
Estate of Paul F. Hill, Deceased. 


With the exception of the two instances mentioned above relat- 
ing to the complaints against certain of the respondents in 
P. & S. Docket Nos. 2106 and 2109, the complaints in these cases 
do allege facts which, if true, might constitute violations of the 
act. Each of the complaints alleges, among other things, that the 
respondents negligently and illegally paid the proceeds derived 
from the sale of the cattle in question to a person or persons 
other than the true owner or mortgagee of the cattle and that 
the respondents conspired to defraud the owner or mortgagee of 
the proceeds received from the sale of the cattle. 


The files in these cases are not clear as to whether the com- 
plainants did apply to the Secretary “by petition” within ninety 
days after the respective causes of action accrued. Although the 
report of investigation filed in these cases refers to a complaint 
having been made on October 12, 1953, the files do not show in 
what form such complaint was made. The complaints in the 
files are dated January 5, 1954, which may be a date more than 
ninety days after most of the causes of action accrued. However, 
the files are not sufficiently clear to show when the respective 
causes of action accrued. If the causes of action are based upon 
the negligent or illegal payment by respondents of the net pro- 
ceeds to a person or persons other than the true owners of the 
cattle, it would appear that a cause of action accrued each time 
an allegedly illegal payment was made. Likewise, if the cause of 
action is for conspiracy to defraud complainants, it appears that 
a cause of action accrued each time complainants’ respective 
interests were invaded. Momand v. Universal Film Exchanges, 
Inc., 43 F. Supp. 996, 1006 (D. Mass. 1942), aff’d 172 F2d. 37 
(C.A. 1, 1948). The complaints show shipments of the cattle in 
question to Southwest Commission Company from September 12, 
1953, through October 3, 1953, and the official report of investi- 
gation shows that Fletcher drew drafts on the Los Angeles Live- 
stock Company or the Los Angeles Livestock Auction Company 
through September 30, 1953. However, the files do not show 
when the drafts were paid or to which cattle such payments 
related. Therefore, it is evident that evidence on all these mat- 
ters must be taken before this jurisdictional question can be 
determined. 
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The contentions that reparation proceedings under the act are 
violative of the Fifth and Seventh Amendments are rejected. It 
has long been held that proceedings such as these do not operate 
as a denial of due process of law or infringe the right of trial 
by jury. Meeker & Co. v. Lehigh Valley R. R., 236 U.S. 412 
(1914); Farmers’ Livestock Commission Company v. United 
States, 54 F.2d 375 (E. D. Ill. 1931). 


Respondents Los Angeles Livestock Company, Los Angeles 
Livestock Auction Company, Stanley Martin, Hugh Ford, and 
Blythe Lane further contend that the Secretary lacks jurisdic- 
tion under the act as to them inasmuch as they did not partici- 
pate in any of the transactions involved herein as a stockyard 
owner, market agency, dealer or packer. This contention, in 
effect, is that their activities in these matters did not amount to 
furnishing of stockyard services at the stockyard. However, addi- 
tional facts, such as the manner in which the Fletcher transac- 
tions were handled by these respondents, should be part of the 
record in this proceeding before a ruling is made on this matter. 

It follows from what has been said above that the motions to 
dismiss must be denied, except as to the individual complaints 
of Ralph Wingfield and Aguirre Bros., a partnership, d/b/a 
Aguirre Cattle Co. against Southwest Commission Company and 
Citizens Nationa] Trust & Savings Bank of Los Angeles, as 
Executor and Trustee of the Estate of Paul F. Hill, Deceased. 


The complaints of Ralph Wingfield (P. & S. Docket No. 2106) 
and Aguirre Bros., a partnership, d/b/a Aguirre Cattle Co. 
(P. & S. Docket No. 2109) are dismissed as to Southwest Com- 
mission Company and Citizens National Trust & Savings Bank 
of Los Angeles, as Executor and Trustee of the Estate of Paul 
F. Hill; Deceased. 


The motion of respondents Los Angeles Livestock Company, 
Los Angeles Livestock Auction Company, Stanley Martin, Hugh 
Ford and Blythe Lane to dismiss the complaints is hereby denied. 


The motions of Southwest Commission Company and Citizens 
National Trust & Savings Bank of Los Angeles, as Executor and 
Trustee of the Estate of Paul F. Hill, Deceased, to dismiss the 
complaints filed by A. T. Spence (P. & S. Docket No. 2105), S. V. 
Seddon (P. & S. Docket No. 2107), Bianco Bros., a partnership 
(P. & S. Docket No. 2108), and Red Rock Cattle Company, Inc. 
(P. & S. Docket No. 2110) are hereby denied. 
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(No. 4038) 


FREDERICK DEMERS v. 66 OPEN AIR FRUIT MARKET. PACA 
Docket No. 6307. Decided September 2, 1954. 


Failure to Pay Purchase Prices of Potatoes—Failure to 
Repay Funds Advanced Plus Commission—Default 


Where complainant claimed reparation for the purchase price of four lots 
of potatoes sold and delivered to respondent plus $1,000 advance and 
$100 commission in consideration of the accommodation advance, held, 
that in accordance with the rules of practice under the act, respondent, 
by failing to file an answer, is deemed to have admitted the material 
facts alleged in the complaint and waived an oral hearing, and his 
failure to pay promptly to complainant the agreed purchase prices of 
the potatoes and the funds advanced to him, plus the agreed commission, 
is in violation of section 2 of the act, for which reparation should be 
awarded to complainant. 


Mr. Robert A. Matt, of East Grand Forks, Minnesota, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 11, 1954. A formal com- 
plaint was filed on July 15, 1954. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of 4 
lots of potatoes sold and delivered to respondent in March and 
April 1954, plus funds advanced to respondent for the purchase 
of potatoes in April 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on July 26, 1954. A copy 
of the report of investigation and a copy of the formal complaint 
were mailed to respondent by regular mail at his last known 
address on July 20, 1954, in conformity with section 47.4 of the 
Rules of Practice, but were returned by the Postmaster marked 
unclaimed. 


At the time of service of the formal complaint on respondent 
was attempted, written notice was attached thereto stating that 
an answer to the complaint should be filed within 20 days after 
such service and that, in accordance with section 47.8(c) of the 
Rules of Practice, failure to file an answer would constitute a 
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waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frederick DeMers, whose 
post office address is 10th Avenue North, East Grand Forks, 
Minnesota. 


2. Respondent is an individual, William Rosenthal, doing 
business as 66 Open Air Fruit Market, whose post office address 
is Highway 66, Litchfield, Illinois. At the time of the transac- 
tions involved herein, respondent was licensed under the Act. 


38. In the course of interstate commerce, and by oral con- 
tracts, complainant sold to respondent 4 lots of potatoes on the 
dates and terms indicated: 

Quantity Unit Price Extension 
March 24, 1954— 
800 cwt Cobbler potatoes $ .60 fob $ 180.00 


March 25, 1954— 
400 cwt Washed potatoes 1.10 fob 440.00 


March 25, 1954— 
120 cwt Washed & waxed potatoes .85 fob 102.00 


March 25, 1954— 
560 50 lb. sacks potatoes .45 fob 252.00 


April 6, 1954— 
400 cwt Washed & waxed potatoes 1.20 fob 480.00 
Total $1,454.00 


4. Potatoes meeting the specifications of the foregoing con- 
tracts were shipped from loading point in the State of Minne- 
sota, in interstate commerce, to respondent at St. Louis, Mis- 
souri, one lot by truck on March 24, 1954, and 3 lots in cars NP 
91238, NP 90580, and PFE 4414. Upon arrival at destination, 
respondent accepted the four shipments of potatoes in compli- 
ance with said contracts of sale and made no complaint with 
respect thereto. 


5. Further, in the course of interstate commerce, complain- 
ant on April 10,1954, advanced to respondent cash in the amount 
of $1000 for the purchase of 3 truckloads of Florida potatoes, 
which respondent agreed to repay plus $100 commission in con- 
sideration of the accommodation advance. 
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6. The total purchase price of the 4 lots of potatoes is 
$1454.00, no part of which has been paid by respondent to com- 
plainant. Respondent has repaid no part of the $1000.00 advanced 
to it by complainant on April 10, 1954, for the purchase of 
potatoes, nor has it paid any part of the agreed commission of 
$100.00. There is due and owing to complainant from respondent 
the total sum of $2554.00. 


7. Formal complaint was filed on July 15, 1954, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase prices of the 4 lots of potatoes and the funds advanced to 
it by complainant, plus the agreed commission, is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $2554.00, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2554.00, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4039) 


C A B PRODUCE COMPANY v. HOUSTON PRODUCE SERVICE. PACA 
Docket No. 6316. Decided September 7, 1954. 


Failure to Pay Purchase Price of Tomatoes—Default— 
Failure to Repay Allowance 


Where complainant claimed reparation for the purchase prices of three 
carloads of tomatoes sold and delivered to respondent plus an additional 
sum forwarded as an allowance, held, that in accordance with the rules 
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of practice under the act, respondent, by failing to file an answer, is 
deemed to have admitted the material facts alleged in the complaint and 
waived an oral hearing, and respondent’s failure to pay promptly to 
complainant the adjusted purchase prices of the tomatoes is a violation 
of section 2 of the act, and reparation should be awarded to complainant 
for the adjusted purchase prices plus the allowance. 

Mr. James V. Robins, of Nogales, Arizona, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed May 29, 1954. A formal complaint 
was filed on June 28, 1954. Complainant seeks an award of repara- 
tion in the amount of the agreed purchase price of three carloads 
of tomatoes purchased by and delivered to respondent in March 
and April 1954. Complainant also seeks to recover an additional 
sum which was forwarded to respondent by it, as an allowance in 
the invoice value of one of the carloads, in anticipation that the 
original agreed purchase price would be paid by respondent. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on July 20, 1954. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on July 19, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, C A B Produce Company, is a corporation, 
whose address is 186 Grand Avenue, Nogales, Arizona. 


2. Respondent is an individual, Thelma Petro, trading as 
Houston Produce Service, whose address is 601 Preston Avenue, 
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Houston, Texas. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


8. In March and April 1954, in the course of interstate com- 
merce, complainant sold to respondent three carloads of 80 percent 
U. S. No. 1 quality, or better, Mexican tomatoes, as follows: 


3-29-54 PFE 6937 
600 lugs 6x7s at 1.00 600.00 
50 lugs 7x7s at .90 45.00 


650 645.00 
Duty 488.08 
Crossing Charges 32.50 


$1,165.58 
PFE 98363 


50 lugs 5x6s 55.00 
600 lugs 6x6s 660.00 


650 $ 715.00 
Duty 453.95 
Crossing Charges 32.50 


$1,201.45 
PFE 46437 
86 lugs 5x5s 98.90 
102 lugs 5x6s .30 
592 lugs 6x6s 680.80 


780 $ 897.00 
Duty 544.04 
Crossing Charges 39.00 


$1,480.04 


4. On or about the dates of sale, complainant diverted the 
aforementioned three carloads of tomatoes from Nogales, Arizona, 
in interstate commerce, to respondent at Houston, Texas. Upon 
arrival at destination, respondent accepted the tomatoes contained 
in cars PFE 6937 and 46437 in compliance with the contracts of 
sale, and made no complaint with respect thereto. Subsequent to 
arrival complainant agreed to grant respondent an allowance of 
25 cents per lug, or $162.50, on the invoice price of the tomatoes 
shipped in car PFE 98363. Complainant forwarded to respondent 
its check in the amount of the allowance. 


5. After crediting the above mentioned allowance against the 
original contract price, the adjusted aggregate purchase price of 
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the three carloads of tomatoes is $3,684.57. But the allowance of 
$162.50 forwarded by complainant was retained by respondent, 
making a total of $3,847.07 due and owing to complainant by 
respondent, no part of which has been paid. 


6. The formal complaint was filed on June 28, 1954, which 
was within 9 months from the dates on which the causes of action 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Under the circumstances of this case, respondent’s failure to 
pay to complainant the sum of $3,847.07 is a violation of Section 2 
of the Act. Complainant should be awarded reparation in that 
amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,847.07, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4040) 


F. H. Hocus, INC. v. PACIFIC CHERRY & FRUIT COMPANY. PACA 
Docket No. 5942. Decided September 8, 1954. 


Inapplicability of Statute of Frauds to Contract of 
Purchase and Sale 


Where complainant sold and tendered for delivery to respondent 168 barrels 
of brine cherries, and the broker negotiating the sale sent its sales 
memorandum to each party, but where respondent relied on the Cali- 
fornia Statute of Frauds as a defense inasmuch as it signed no contract 
or any other written document agreeing to purchase the cherries, held, 
reparation proceedings are not barred by the statute. The Statute of 
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Frauds is procedural and not substantive, and an oral contract is not 
void but voidable in the state courts, and there is nothing in Federal 
law which prohibits the enforcing of such a contract under the Perish- 
able Agricultural Commodities Act. 


Evidence—Failure to Sustain Burden of Proof of Trading 
Custom 


Where complainant sold and tendered for delivery to respondent 168 barrels 
of brine cherries, and the broker negotiating the sale sent its sales 
memorandum to each party, but where respondent contended that the 
seller was required by a trade custom in the brine cherry industry to 
issue a written contract for the buyer’s signature and that in the 
absence of such written contract there was no agreement, held, that for 
a@ usage or custom of trade to be legally binding, it must be general and 
uniform, imperative in nature and not dependent upon an exercise of 
discretion, and as the evidence at the hearing failed to support respond- 
ent’s contention, it is concluded that written contracts are not a trade 
custom in the brine cherry industry. It was further held that even where 
a custom or usage exists it cannot contradict plain unambiguous terms 
of a contract itself. 


Rejection of Commodity without Reasonable Cause— 
Failure to Pay Loss on Resale—Damages—Evidence— 
Failure to Sustain Burden of Proof of Trading Custom 


Where complainant sold and tendered for delivery to respondent 168 barrels 
of brine cherries, but respondent refused to accept and pay for them 
necessitating resale at reduced market prices, and where respondent 
claimed that complainant suffered no damages as it is the established 
custom of trade for briners of cherries to protect their customers against 
price declines, held, that as the evidence was not sufficient to support 
respondent’s defense, it is concluded that such a trade custom does not 
exist, and as the resale was prompt and proper, complainant should be 
awarded damages which are the proceeds of resale deducted from the 
original sales price. 


Donart & Donart, of Weiser, Idaho, for complainant. Mr. G. V. Weikert, of 
Los Angeles, California, for respondent. Mr. John S. Griffin, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 22, 1952, complainant 
seeks to recover the sum of $1,648.75, which is alleged to be the 
amount of damages sustained by it as a result of respondent’s 
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refusal to accept and pay for 168 250-pound barrels of brine 
cherries sold and tendered for delivery by complainant to respond- 
ent. A first amended complaint was filed on December 19, 1952, 
in which the amount claimed as reparation was increased to 
$1,840.00. 

Copies of the formal complaint, the first amended complaint, 
and the Department’s report of investigation were served by 
registered mail upon respondent on January 28, 1953. A copy of 
the investigation report was served by registered mail upon com- 
plainant on the same date. Respondent filed an answer to the 
formal complaint denying liability. The principal defenses ad- 
vanced by respondent are (1) the contract relied upon by com- 
plainant is invalid and unenforceable under the California Statute 
of Frauds; (2) complainant did not issue a written contract, as 
required by trade custom, and none was signed by respondent; 
and (3) complainant can prove no damages, since it is the estab- 
lished custom of the trade for briners of cherries to protect their 
customers against price declines even where the cherries may be 
covered by written contracts of sale at higher prices. 


An oral hearing was held at Los Angeles, California, on Decem- 
ber 8, 1953, at which both parties were represented by counsel. 
Complainant’s manager and an employee of the brokerage firm 
which negotiated the contract appeared and testified on behalf 
of the complainant. Ten exhibits were received in evidence on 
behalf of complainant. The two partners of respondent company 
and the president of the brokerage firm appeared and testified on 
behalf of respondent. One exhibit was received in evidence on 
behalf of respondent. Counsel for both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, F. H. Hogue, Inc., is a corporation, whose 
post office address is Payette, Idaho. 


2. Respondent, Pacific Cherry & Fruit Company, is a partner- 
ship composed of Jack Harris and Sherwood Rosenberg, whose 
post office address is 1833 Blake Avenue, Los Angeles 26, Cali- 
fornia. At the time of the transaction involved herein, respondent 
was not licensed under the act, but was subject to license. Re- 
spondent paid the required license fee plus arrearage fee of $34.37 
and was issued a license under date of July 8, 1952. 
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3. On or about February 28, 1952, contemplating the ship- 
ment of a perishable agricultural commodity in the course of inter- 
state commerce, and through negotiations conducted by the J. B. 
Ruth Sales Corporation, a brokerage concern located in Los 
Angeles, California, the parties entered into a contract for the 
sale by complainant to respondent of 75 250-pound barrels of 
18/19 brine cherries and 93 250-pound barrels of 20/21 brine 
cherries at an agreed sales price of $.2814 per pound, for a total 
purchase price of $11,970. 


4. The broker prepared and sent to each of the parties its 
Sales Memorandum No. 2196, dated February 28, 1952, covering 
the sale. The sales memorandum reads, in pertinent part, as 
follows: 

“75 BBLS. 18/19 Brine Cherries $ .281% lb. 
(50 BBLS. Lamberts) 
(25 BBLS. Royal Annes) 

“93 BBLS. 20/21 Brine Cherries $ .28% lb. 


“ONE TRUCKLOAD TO BE SHIPPED WEEK OF MARCH 
10, 1952, BALANCE AS WANTED. EXACT SPECIFICA- 


TIONS TO FOLLOW. 
“Draft Through: California Bank 

9th & San Pedro 

Los Angeles, California 
“Subject to Confirmation of Seller. If not Acceptable, Ad- 
vise Immediately. Contract Will be Issued by Seller, if 
Required.” 


5. Copies of the broker’s sales memorandum of February 28, 
1952, were received by the parties and no objection was made 
thereto. 


6. On or about March 5, 1952, respondent requested that 
complainant ship during the first part of the week of March 10, 
1952, the following brine cherries: 

“Royal Anne 36 Barrels Combination 1 & 2’s, Size 20/21 

Royal Anne 12 Barrels Combination 1 & 2’s, Size 22 and 
larger 

Royal Anne 12 Barrels Combination 1 & 2’s, Size 18/20” 

No shipment was made by complainant pursuant to this order. 
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7. By letter dated March 22, 1952, complainant requested the 
broker to issue an amendment to its Sales Memorandum No. 2196 
to show a breakdown of varieties composing the 93 barrel item. 
Pursuant to this request, the J. B. Ruth Sales Corporation issued 
and sent to the parties its Sales Memorandum No. 2213 under 
date of March 26, 1952. This memorandum reads, in pertinent 
part, as follows: 

“75 BBLS. 18/19 Brine Cherries $ .281%6 lb. 
(50 BBLS. Lamberts) 
(25 BBLS. Royal Annes) 

“93 BBLS. 20/21 Brine Cherries $ .281% lb. 
(45 BBLS. Lamberts) 
(48 BBLS. Bings) 


“ONE TRUCKLOAD TO BE SHIPPED WEEK OF MARCH 
10, 1952, BALANCE AS WANTED TO JUNE IST, 1952. 
BALANCE IN STORAGE AS OF JUNE 1ST TO BE PAID 
FOR ON TRUST RECEIPT. 
EXACT SPECIFICATIONS TO FOLLOW. 
“Draft through: California Bank 

9th & San Pedro 

Los Angeles, California 
“THIS SALES MEMO CANCELS AND SUPERSEDES 
OUR SALES MEMO NO. 2196. 


“Subject to Confirmation of Seller. If not Acceptable, Advise 
Immediately. Contract Will be Issued by Seller, if Required.” 


8. Copies of the broker’s sales memorandum of March 26, 
1952, were received by the parties and no objection was made 
thereto. 


9. Respondent failed to order shipment by complainant of any 
of the cherries described in Sales Memorandums Nos. 2196 or 
2213. On June 2, 1952, complainant drew a draft on respondent 
in the amount of $11,970.00 through the California Bank at 9th 
and San Pedro, Los Angeles, California, and transmitted to the 
bank with its draft four negotiable warehouse receipts evidencing 
ownership of cherries in the quantities and meeting the descrip- 
tions set forth in Sales Memorandum No. 22138. Respondent re- 
fused to pay the draft or to receive the cherries. 
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10. Complainant resold 168 250-pound barrels of the follow- 
ing described brine cherries at the prices indicated: 
75 Bbls Brine Cherries 18-19 
File 
402 50-250#% BBLS Lamberts 24% ¢—12500# $ 3,062.50 
402 13-250# BBLS Royals 25¢ — 3250# 812.50 
404 12-250# BBLS Royals 24%¢— 3000# 735.00 


93 Bbls Brine Cherries 20-21 
404 45-2504 BBLS Lamberts 24¢ —11250# 2,700.00 
36 34-250# BBLS Bings 2344¢— 8500# 1,997.50 
43 14-250#% BBLS Bings 234%4¢— 3500# 822.50 


42000# $10,130.00 


11. Respondent has failed and refused to pay the loss claimed 
by complainant, or any part thereof. 


12. Formal complaint was filed on September 22, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s first defense is that the contract relied upon by 
complainant is void and unenforceable by reason of the Statute 
of Frauds of the State of California. There was no evidence intro- 
duced at the hearing to indicate that respondent ever signed a 
contract, a memorandum of sale, or any other written document 
agreeing to purchase the cherries in controversy. It has been held 
in numerous decisions under the Act that a broker’s standard 
memorandum of sale, such as was issued in this case, is not a 
written contract, but is merely evidence of the terms of an oral 
contract. PACA Docket No. 5489, 11 A.D. 825, 826; Cashmere 
Pioneer Growers, Inc. v. Mathew Mercurio, 7 A.D. 1118, 1122; 
Denunzio Fruit Co. v. Associated Fruit Dist., 79 F. Supp. 117, 127 
(S.D. Cal. 1948). We must, therefore, determine whether there 
was a binding oral agreement entered into between the complain- 
ant and the respondent for the purchase of the cherries involved. 
Respondent contends that inasmuch as there was no written 
agreement signed by it covering the purchase of these cherries 
that any agreement which may have been orally entered into is 
unenforceable by reason of the Statute of Frauds. (California 
Code of Civil Procedure § 1973a; California Civil Code § 1624 
and § 1724). In support of this contention, respondent cites in its 
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brief the case of Rothenberg v. Rothstein, 183 Fed. 2d 524, and 
quotes from this decision at page 526 as follows: 
“Therefore, since the federal act has not brought this particu- 
lar subject under federal regulation the statutes of frauds of 
the various states remain applicable to such contracts. This 
appears to be the view taken by the Secretary of Agriculture 
and we think it is inescapable in the light of the silence of 
the federal act and regulations upon the subject.” 
The mere reading of this excerpt taken from context would lead 
one to the conclusion that this case supports the position that 
recovery under the act is barred in the State of California where 
an oral contract is entered inte involving merchandise of a value 
of $500 or more, and there is no partial delivery, or payment, or 
written memorandum which would bind the purchaser. The exact 
contrary is true. The case of Rothenberg v. Rothstein holds that 
Section 4 of the Uniform Sales Act, which is in force in the State 
of Pennsylvania and is the statute of frauds of that State, is 
procedural and not substantative; and that an oral Pennsylvania 
contract is not void, but merely unenforceable in the Pennsyl- 
vania State courts. The court then concludes that inasmuch as an 
oral contract is a valid contract and there is nothing in Federal 
law which prohibits the enforcing of such a contract under the 
Perishable Agricultural Commodities Act, an oral contract may 
be enforced in a reparation proceeding before the Secretary of 
Agriculture. Contracts falling within the California statute of 
frauds have been held to be merely voidable, and not void. Dessert 
Seed Co. et al. v. Garbus et al., 66 C.A. 2d 838, 153 P. 2d 184 
(1945). It is, therefore, our conclusion that the action is not 
barred by the California Statute of Frauds. See John R. Hansen 
Co. v. Pacific Products Co., 12 A.D. 898, 901. 


Respondent further argues that it cannot be held liable herein 
for the reason that complainant did not issue a contract covering 
the cherries in controversy, and that a contract in writing was 
not signed by respondent. This defense seems to extend to a con- 
tention that the seller herein was required by a trade custom in 
the brine cherry industry to issue a written contract for the 
buyer’s signature; and that the seller failed to issued such contract 
and none was signed by respondent. 

Jack Harris, a partner of respondent company, testified to the 
effect that it is the invariable practice in the brine cherry industry 
to follow a broker’s sales memorandum of the type in controversy 
with a formal signed contract. His further testimony is to the 
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effect that the seller always prepares the contract, that it is not 
requested by the buyer, and that in its final form it bears the 
signatures of both the seller and buyer. Harris stated that he did 
not consider that he had a binding contract based on a broker’s 
sales memorandum until a formal contract had been signed by 
both parties. Sherwood Rosenberg, the other partner of respond- 
ent company, testified to the same effect. (Tr. pp. 125, 139, 141). 
The testimony of Scott Brubaker, Secretary-Manager of com- 
plainant corporation, with respect to the alleged custom is directly 
contradictory to that of respondent’s witnesses. Brubaker testified 
to the effect that, in his experience, a broker’s memorandum of 
sale, such as the one in controversy, was considered binding upon 
the parties if received by them and if no objection was made 
thereto within a reasonable time. This witness stated that com- 
plainant has sold brine cherries to a large number of buyers in 
the various markets, that in his own operations “the custom was 
simply to issue a broker’s memorandum of sale,” and that none 
of complainant’s buyers requested signed contracts. His under- 
standing was that if neither the buyer nor the seller make objec- 
tion to the sale, as submitted on the broker’s sales memorandum, 
then each is bound by it, and he did not send respondent a written 
confirmation for this reason. (Tr. pp. 41, 59, 60, 61). 


Rodney J. Skinn, employee of the J. B. Ruth Sales Corporation, 
and the person who prepared the broker’s sales memorandum of 
March 26, 1952, testified that generally their sales memorandums 
are not confirmed by the seller, and that silence is considered as 
acceptance. Upon cross-examination, however, this witness testi- 
fied that it was also a custom in the brine cherry trade that a 
sales memorandum is followed by a written contract prepared by 
the seller and signed by both parties, even though neither party 
requests such a contract. (Tr. pp. 92, 98, 95) John B. Ruth, 
President of the J. B. Ruth Sales Corporation, broker herein, and 
the person who prepared the sales memorandum of February 28, 
1952, testified with respect to the alleged custom that in most all 
cases, but not in 100 percent thereof, the sellers issue written 
contracts based upon the broker’s sales memorandums. This wit- 
ness stated that “I think that it is almost entirely up to the seller, 
whether he elects to send a contract through or not, or how care- 
ful he is in that regard. I think that every principal that we do 
represent sends these contracts through automatically. We do not 
ever request it. That is their procedure.” (Tr. pp. 97, 98, 99, 105) 
From the testimony of both Harris and Ruth, it appears that at 
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the time contract negotiations were being carried on, nothing was 
said by either of respondent partners to either Skinn or Ruth as 
to the purchase not becoming effective until a written contract 
was executed. (Tr. pp. 150, 155, 156) 


Further with respect to the question of the alleged custom of 
issuing written contracts, the record shows that both parties 
received the broker’s sales memorandum of February 28, 1952, 
and made no objection thereto. In fact, it appears that complain- 
ant orally confirmed this sales memorandum to the broker by 
telephone call to Ruth. (Tr. pp. 118, 114) Furthermore, respond- 
ent issued shipping instructions for 60 barrels of cherries on or 
about March 5, 1952. Since there had been no other transactions 
between the parties, respondent apparently intended complainant 
to make shipment pursuant to the sales memorandum of February 
28. Since, however, the cherries ordered shipped were not of a 
variety and size specified in the February 28, 1952 sales memo- 
randum, shipment was not made by complainant. On March 22, 
1952, complainant addressed a letter to the broker requesting that 
the latter issue an amended sales memorandum for the purpose 
of showing a breakdown of varieties under the second item of the 
original sales memorandum of February 28, 1952, calling for 93 
barrels of 20/21 brine cherries. The broker thereupon issued its 
sales memorandum of March 26, 1952, amending and superseding 
its sales memorandum of February 28, 1952. This latter sales 
memorandum was received by the parties and no objection was 
made thereto. Also, it is undisputed that respondent at no time 
requested the issuance of a written contract by complainant; and 
it would appear that respondent at no time advanced the conten- 
tion that it was not bound by the broker’s sales memorandums 
until on or about June 2, 1952, when complainant drew its draft 
on respondent for the purpose price of the cherries. 


Upon the evidence of record, pertinent portions of which are 
set forth above, we must determine whether or not there exists a 
trade custom in the brine cherry industry which, after the issu- 
ance of a broker’s sales memorandum, and after receipt and 
acceptance thereof by the seller and the buyer without objection, 
requires the seller to issue a written contract covering the sale, 
and further requires the signatures of the seller and buyer to 
the written contract in order to bind them to the agreement. It 
has been stated that a usage or custom of trade to be legally 
binding must be imperative in nature and not dependent upon 
an exercise of discretion. It must be general and uniform, but it 
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is not necessary that every single person acquiesce in it. 55 Am. 
Jur. §§ 10, 11. In order to hold a person bound by an alleged 
custom, it is almost universally required that he either have actual 
or implied knowledge of such custom. “The element of knowledge 
is particularly applicable to usages and customs alleged to create 
or affect contractual obligations. To be thus available, the custom 
or usage must be.so well established, notorious, general, or uni- 
versal in its application as reasonably to induce the belief of a 
party’s knowledge of it and to raise the presumption that he dealt 
with reference to it, or he must be shown to have had actual 
knowledge of the practice if nothing is said to the contrary.” 
55 Am. Jur. § 22. In order to establish a usage or custom, the 
evidence thereof must be clear and satisfactory. 55 Am. Jur. § 56. 
There is no evidence that complainant in this case had actual 
knowledge of the custom contended for by respondent. As to 
whether the alleged custom is general, uniform, and imperative 
in nature, the testimony of respondent and of complainant is in 
conflict. A fair summary of the broker’s testimony, we think, is 
that the sellers of brine cherries in most cases do issue written 
contracts, but that sellers may elect whether to do so or not. Upon 
this evidence, we are not convinced that the custom contended 
for by respondent is so general, uniform, and imperative in 
nature as to raise a presumption that complainant dealt with 
reference thereto. 

An even stronger reason suggests itself as to why respondent’s 
defense based on the alleged custom referred to above must fail. 
As stated in 55 Am. Jur. § 31: “Perhaps the most fundamental 
of the rules which limit the introduction of a custom or usage to 
affect the rights of parties to a written contract is that which 
denies the admissibility of such evidence where its purpose or 
effect is to contradict the plain, unambiguous terms, covenants 
and agreements expressed in the contract itself, or to vary or 
qualify terms which are free from ambiguity, even though the 
provisions of the contract may be unusual.” The contract herein 
contained the following express provision: 

“Subject to confirmation of seller. If not acceptable, advise 
immediately. Contract will be issued by seller, if required.” 


The intent of the first sentence of the above quoted provision 
seems clearly to mean that the sales memorandum would not 
become effective unless assented to by the seller. Ruth testified 
that the confirmation there referred to could be expressed over 
the telephone, by wire, or written contract. (Tr. p. 113) The 
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intent of the second sentence in the above quotation seems equally 
clear. The record shows the parties understood that, if objection 
were not made after receipt by them of the sales memorandum, 
then the terms shown thereon would be deemed correctly to 
express the agreement between them. (Tr. p. 112) The third 
sentence of the quoted provision seems unambiguous. It means 
simply that the seller would prepare and submit for execution a 
written contract if either the seller or the buyer desired or de- 
manded such contract. Such appears to be the interpretation 
placed upon the term by the parties. (See Tr. p.106) These terms, 
and particularly the last one, providing that the seller would issue 
a contract if required, are inconsistent with the alleged custom 
which, it is contended, invariably demands that a broker’s sales 
memorandum be followed by the issuance of a written contract 
by the seller. The parties by the wording of their contract may 
exclude the presumption of a custom. Such appears to be the 
situation here. Accordingly, we hold that respondent’s defense to 
the complaint based upon the fact that complainant, contrary to 
the alleged trade custom under discussion, failed to issue, and the 
parties did not sign a formal, written contract herein, is without 
merit. 


A further argument advanced by respondent is that the broker’s 
sales memorandum is not complete on its face, since it includes 
the words “Exact Specifications to Follow” and no specifications, 
exact or otherwise, followed. Ruth testified at the hearing that 
the phrase quoted means that the buyer had the option of ordering 
out particular sizes or varieties of cherries, in different loads and 
at different times, against the sales memorandum, but could order 
only those sizes or varieties listed in the memorandum. (Tr. pp. 
110, 111) We think that the defense referred to in this paragraph 
is without merit. 


Respondent also argues that there is no binding contract herein 
for the reason that complainant “did not consider either sales 
memorandum a binding contract of purchase.” Certain letters 
exchanged between complainant and the broker are pointed to by 
respondent as showing that complainant understood that there 
had been no meeting of the minds. The correspondence referred 
to eventuated in the issuance by the broker of the amended sales 
memorandum of March 26, 1952. We find no convincing evidence 
in this correspondence, or elsewhere in the record, that com- 
plainant did not believe that there had been a meeting of the minds 
of the parties as to the sale in controversy. Certain of complain- 
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ant’s actions were clearly to the contrary. For example, the record 
shows (Tr. p. 43) that at the time of receipt of the sales memo- 
randum of March 26, 1952, complainant was holding in a bonded 
warehouse, subject to respondent’s order, cherries meeting the 
descriptions contained in such memorandum; and the cherries 
were so held until they were eventually resold by complainant 
after respondent refused to honor complainant’s draft. 


Further, with respect to the question of the meeting of the 
minds of the parties, we are convinced that the oral negotiations 
conducted by the broker were sufficiently definite to bind the 
parties, notwithstanding the omissions in the broker’s first sales 
memorandum. If, however, some of the terms of the oral agree- 
ment were insufficiently defined, then we think such defects as 
might have existed were cured by the subsequent issuance by the 
broker of its sales memorandum of March 26, 1952, containing all 
the contract terms, and the receipt and acceptance thereof without 
objection by both the parties. The record shows (Inv. Rep., 
Exhibit 3, par. 2) that the sales memorandums were issued by 
the broker after it received definite commitments from respond- 
ent. The record further shows that the memorandums were sent 
out promptly, were received by both parties, and that no objec- 
tions were made thereto. The preponderance of the evidence as 
to respondent’s conduct would indicate that respondent itself had 
no doubt, during the period February 28 to June 2, 1952, that 
there had been a meeting of the minds. Rosenberg testified for 
respondent (Tr. p. 131) that the sales memorandum of February 
28, 1952, conformed with the negotiations between the parties 
with the exception that the varieties were not shown under the 
sizes as listed thereon. Respondent made no objection to this omis- 
sion, and when the amended sales memorandum: was issued, 
respondent made no objection thereto. The record also shows that 
respondent at no time notified the broker or complainant that the 
cherries described in the sales memorandums were of a kind that 
it did not want or could not use. Furthermore, when complainant 
on or about June 2, 1952, drew its draft on respondent and at- 
tached the warehouse receipts, respondent refused to honor the 
draft and advanced four reasons in support of its action. None 
of these reasons was to the effect that there had been no meeting 
of the minds of the parties or that the specifications and terms 
shown on the sales memorandums were not in accordance with 
previous negotiations. Accordingly, we hold that the defense dis- 
cussed in this and the preceding paragraph must fail. 
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As set forth in its answer, respondent’s final defense is as 
follows: 

“It is the established custom of the trade for briners of 
cherries to protect their customers against price declines, 
and to meet such declines even in the case of cherries covered 
by written contracts of sale at higher prices. Therefore, even 
if there had been a valid written contract of sale between 
complainant and respondents, complainant would have been 
obligated to reduce the contract price to meet the prevailing 
lower price. Since the complainant alleges that the brine 
cherries referred to in said amended complaint were actually 
sold elsewhere at said prevailing lower price, the complainant 
has sustained no loss, injury, or damage whatever, in any 
event.” 

The record shows that on or about May 24, 1952, there was a 
price decline in the brine cherry industry, the northwest briners 
lowering their prices to 25¢ per pound on Combination 1 and 2 
Royal Anne cherries, and to 2414¢ per pound on Combination 1 
and 2 Black cherries. When questioned with respect to the alleged 
custom of sellers in the industry to protect buyers against price 
declines, Rosenberg testified for respondent that all of the briners 
with whom respondent had done business had always protected 
respondent on any price decline on undelivered merchandise, even 
when respondent had signed contracts and such protection was 
not mentioned in the contract. This witness stated that when 
prices increase rather than decline, there is no corresponding rise 
of price on the part of the sellers. (Tr. pp. 126, 182) Harris also 
testified that it was the custom and practice in the brine cherry 
industry to protect buyers against price declines. (Tr. p. 142) 
The testimony of the broker was conflicting with that of respond- 
ent’s witnesses referred to above. Ruth testified to the effect that 
there was no definite fixed custom with respect to protecting buy- 
ers against a price decline; that the sellers generally go along with 
price declines, the same as they go up with an advance in the 
market, but they do not always protect against declines; and that 
when such protection is given, it is so stated in the contract. (Tr. 
pp. 99, 100) Complainant denies the existence of the alleged cus- 
tom of sellers to protect against a price decline. Upon the record 
we are not convinced of the existence of the trade custom in 
question, and hold that the evidence is insufficient to support 
respondent’s defense quoted in the preceding paragraph. 
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Respondent has advanced additional arguments against the 
action herein. We hold that they must fail, and believe it unneces- 
sary to include a more extended discussion thereof in this order. 


With respect to the question of damages, complainant sub- 
mitted in evidence a “Statement of Loss” showing resales of 168 
barrels of brine cherries in the quantities and answering the 
descriptions of those in controversy. Proceeds of resale are shown 
by the statement to total $10,130.00. Brubaker testified that he 
tried to resell the cherries to the best advantage (Tr. p. 85), and 
from the record it appears that these sales were made at market 
prices. There is no evidence that they were not prompt and proper. 
The proceeds of resale, deducted from the original sales price of 
$11,970.00, reflects a difference of $1,840.00, which is the amount 
of damages sustained by complainant. 

In conclusion, respondent’s rejection of the cherries in contro- 
versy constituted a violation of section 2 of the act, for which 
reparation in the amount of $1,840.00, plus interest, should be 
awarded complainant. The facts and circumstances as set forth 
herein should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant as reparation the sum of $1,840.00, plus interest 
thereon at the rate of 5 percent per annum from June 1, 1952, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4041) 


SALINAS VALLEY VEGETABLE EXCHANGE v. C-B BROKERAGE CoM- 
PANY, INC. PACA Docket No. 5749. Decided September 8, 1954. 


Principal Bound by Apparent Authority of Agent 


Where respondent’s buying broker has made a series of purchases of lettuce 
from complainant on the basis of “inspection and acceptance f.o.b. 
Salinas, California”, without exception by respondent, held, respondent 
cannot later complain that his agent acted without authority. 
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Rejection of Commodity without Reasonable Cause— 
Inspection—F.0.B. Acceptance 


Where sale is made on basis of “inspection and acceptance f.o.b.”, whether 
inspection was by buyer or his authorized agent, there is no implied 
warranty as to quality or condition, and the buyer is liable for the full 
purchase price regardless of any subsequent deterioration in the produce, 
and buyer’s rejection of commodity due to decay is without reasonable 
cause. 

Salinas Valley Vegetable Exchange, of Salinas, California, complainant, pro 
se. C-B Brokerage Company, of Minneapolis, Minnesota, respondent, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 29, 1952, in which it is 
alleged that on July 12, 1951, complainant sold to respondent 
two carloads of lettuce, each containing 328 crates of four dozen 
size, Gold Star brand, and each car grading 85% or better U. S. 
No. 1, Standard Pack, at the agreed price of $2.50 per crate, 
inspection and acceptance f.o.b. Salinas, California, for a total 
price of $1760.00, including top-ice; that complainant delivered 
to respondent lettuce in compliance with the contract; and that 
respondent failed and refused to accept the lettuce, in violation 
of the contract. Complainant seeks reparation in the amount of 
the contract price of the lettuce. 


On May 8, 1952, a copy of the formal complaint and a copy of 
the report of investigation made by the Department were served 
by registered mail upon respondent. A copy of the report of 
investigation was likewise served upon complainant on May 10, 
1952. Respondent filed an answer to the complaint on May 23, 
1952, admitting the purchase of two carloads of lettuce from 
complainant, but contending that the lettuce was to grade U. S. 
No. 1. Respondent states in its answer that its buying broker 
had no authority to inspect and accept the lettuce for respondent. 
Respondent contends also that the lettuce shipped by complain- 
ant “could not have been and were not the kind and quality 
contemplated at the time and at point of shipment,” and, there- 
fore, requests that the complaint be dismissed. 

An oral hearing was requested by respondent, but the request 
was subsequently withdrawn and it was agreed to submit the 
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issues under the shortened method of procedure provided for in 
the Rules of Practice. Accordingly, complainant was given time 
in which to file an Opening Statement of Facts. Complainant 
requested that the complaint with attached exhibits be consid- 
ered as its opening statement. Respondent did not file an An- 
swering Statement of Facts. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Takeo Yuki and 
Thomas M. Bunn, trading as Salinas Valley Vegetable Exchange, 
whose address is P. O. Box 247, Salinas, California. 


2. Respondent, C-B Brokerage Company, Inc., is a corpora- 
tion, whose address is 226 Lumber Exchange Building, Minne- 
apolis, Minnesota. At the time of the transaction involved in 
this proceeding, respondent was licensed under the Act. 


3. On or about July 12, 1951, in the course of interstate com- 
merce, complainant sold to respondent two carloads of lettuce, 
one car being U. S. No. 1, Standard Pack, and the other 85% 
U. S. No. 1 quality, Standard Pack, and each containing 328 
crates, four dozen size, Gold Star brand, at an agreed price of 


$2.50 per crate, plus $60.00 per car for top-ice, for a total price 
for the two cars of $1760.00, f.o.b. inspection and acceptance 
Salinas, California. 


4. The contract was negotiated by David Lapidus, a broker 
located at Salinas, California, who acted in the transaction as 
agent for respondent. 


5. <A Federal-State inspection was made of the lettuce at ship- 
ping point on July 12, 1951, and the 328 crates contained in car 
MDT 4802 were certified as being U. S. No. 1, Standard Pack, 
with an average of 1% decay and defects within grade tolerance. 
The 328 crates contained in car PFE 63035 were certified as 
being 85% U.S. No. 1 quality, U. S. Standard Pack, containing 
“in some crates 2% slimy decay, in most crates none.” The 
failure of the lettuce in this car to grade U. S. No. 1 was stated 
to be due to a “lack of required firmness in many crates.” 


6. Complainant shipped on or about July 12, 1951, from 
Salinas, California, to respondent at Minneapolis, Minnesota, 
two cars of lettuce meeting contract specifications, in the manner 
agreed upon, in the said cars MDT 4802 and PFE 63035. 
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7. Upon arrival at destination, respondent refused to accept 
the two carloads of lettuce on account of condition, and a Fed- 
eral inspection was ordered. Inspection at Minneapolis, Minne- 
sota, on July 20, 1951, showed the lettuce in car MDT 4802 con- 
tained decay from 20 to 40%, averaging approximately 30% 
Bacterial Soft Rot, mostly in early, many in advanced stages, 
affecting 1 to 4, mostly 1 to 2 outer head leaves. The inspection 
report shows the lettuce in car PFE 63035 to be “generally 
fresh and crisp. Decay in most samples from 5 to 20%, in some 
none, average approximately 10% Bacterial Soft Rot, generally 
in early stages affecting 1 to 2 outer head leaves.” 


8. Following rejection of the lettuce by respondent, complain- 
ant attempted to find another purchaser, but was unable to place 
the lettuce for disposition and both cars were abandoned to the 
carrier. 


9. The formal complaint was filed on January 29,1952, which 
was within 9 months after the cause of action herein alleged 
accrued. 


CONCLUSIONS 


Respondent contends in its.answer to the complaint that the 
lettuce purchased was to be U. S. No. 1 grade. The evidence, 
however, shows that respondent was advised by its buying 
broker, prior to the purchase and sale, that one of the cars 
graded U.S. No. 1 and that the other one was 85% U.S. No. 1. 
It must be concluded, therefore, that the agreement between the 
parties was for one carload of U. S. No. 1 lettuce and one car- 
load of lettuce grading 85% U. S. No. 1 at shipping point. 

It appears to be respondent’s position that due to the condi- 
tion of the lettuce on arrival, the lettuce could not have been the 
kind, quality and grade specified in the contract. In view of the 
contract term “Inspection and Acceptance f.o.b. Salinas, Cali- 
fornia,” hereinafter discussed, we find it unnecessary to decide 
whether the condition found in the lettuce at destination was 
sufficient to justify a conclusion that it failed to meet contract 
terms at time of shipment. 

Respondent contends that its buying broker had no authority 
to purchase lettuce for respondent on the basis of inspection and 
acceptance at shipping point. The file contains a statement by 
the broker to the effect that prior to this transaction he had 
purchased 35 cars of lettuce for respondent, including four pre- 
vious shipments purchased from complainant. The broker stated 





eS as os" St eh OO Ols" O ORh OO s' OOUOet St ot 


ms Ch me eS Ons oct 











SALINAS VALLEY VEG. EXCH. v. C-B BROKERAGE CO. 917 
Cite as 13 A.D. 913 


that he personally inspected the lettuce being packed by com- 
plainant and that he believed it would meet respondent’s require- 
ments. He stated, however, that notwithstanding his belief that 
the lettuce was good quality, he contacted respondent’s Mr. Coop- 
erman by telephone and described the lettuce to him, and that 
he received a “confirmation” from Cooperman to buy the two 
cars of Gold Star lettuce at an agreed price. The broker stated 
further that he signed the drafts endorsed with the words “In- 
spected and Accepted for C-B Brokerage Co. By D. Lapidus,” as 
had been customary when buying from complainant. The broker 
states that the four previous cars purchased from complainant 
for respondent had accompanying drafts endorsed in the same 
manner and signed by the broker, and that at no time before 
had there been any question about the endorsements or terms of 
purchase. Complainant states that the four previous cars were 
paid for by respondent without question. 


If a buyer purchases produce on the basis of personal inspec- 
tion—and it makes no difference that the inspection was made 
by his authorized agent—he is liable for the full purchase price 
regardless of any subsequent deterioration in the produce. Martin 
Felkins v. Morris Orenstein, 11 A.D. 1103. In a sale after inspec- 
tion, there exists no implied warranty as to quality or condition. 
P. & T. H. Garber, Inc. v. Delia & Cucinotti, 10 A.D. 238. 


Attached to the report of investigation as Exhibit 9-B is a 
copy of a telegram from respondent to David Lapidus, respon- 
dent’s buying broker, dated July 21, 1951, stating: 

“YOU HAVE NEVER BEEN AUTHORIZED NOR HAS 
ANYONE ELSE TO PURCHASE CARS IN OUR NAME 
FOB ACCEPTANCE FINAL BASIS.” 


This telegram was sent after the lettuce in question arrived at 
destination and after at least four carloads had been purchased 
for respondent by the broker on the basis of “inspection and 
acceptance f.o.b. Salinas, California.” According to the evidence, 
respondent had not taken any exceptions to these terms prior 
to this transaction. This continuity of transactions to which 
respondent made no objection appears to indicate quite clearly 
respondent’s acquiescence in the conduct of its agent. We think 
respondent cannot now complain of the action of its agent to 
which respondent had given at least tacit consent. 


Under the terms of the contract in this case, respondent had 
no right of rejection. Its rejection was, therefore, without rea- 
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sonable cause and in violation of section 2 of the Act. Since it 
appears that complainant made reasonable efforts to find a pur- 
chaser for the lettuce following respondent’s rejection and, being 
unsuccessful, was compelled to abandon both shipments to the 
carrier, respondent is indebted to complainant for the full pur- 
chase price of $1760.00. Complainant should be awarded repara- 
tion in this amount, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1760.00, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1951, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4042) 
PACA Docket No. 6128. Decided September 8, 1954. 


Dismissal—Failure to Sustain Allegations of Complaint— 
Fraud—Evidence—Burden of Proof 


Where complainant sought an award of reparation in the amount which is 
alleged to be the balance of the purchase price of a carload of potatoes 
sold to respondents and alleges that respondents grossly misrepresented 
the condition of the potatoes on arrival and thus induced complainant 
to allow them to handle the potatoes on consignment, held, complainant 
had the burden of proving that respondents made false or misleading 
statements for a fraudulent purpose, and as complainant failed to 
sustain this burden, the complaint should be dismissed. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Respondent, pro se. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on October 22, 1953. Complainant 
seeks an award of reparation in the amount of $264.31, which 
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is alleged to be the balance of the purchase price of a carload 
of potatoes sold to * * * during June 1953 and diverted at the 
request of this respondent to * * * at * * *. Complainant alleges 
further that respondents grossly misrepresented the condition of 
the potatoes on arrival at * * * and thereby induced complain- 
ant to allow respondents to handle the potatoes on consignment. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 5, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon each of the respondents on November 5, 1953. 


Respondent * * * filed an answer on December 4, 1953, gen- 
erally denying the allegations of the complaint. This respondent 
alleges that it acted merely as a broker in arranging for the 
purchase of the car by * * * that the condition of the potatoes 
upon arrival at destination was accurately reported to complain- 
ant who agreed to have * * * handle the carload on consign- 
ment for complainant’s account; and that this was done and a 
complete accounting was made to complainant. Respondent * * * 
filed an answer on November 17, 1953, alleging that it pur- 
chased the carload from * * * that due to the condition of the 
potatoes on arrival at destination, this respondent was instructed 
by * * * to handle the shipment on consignment; and that it 
resold the potatoes and rendered an account sales to * * *. This re- 
spondent denied that there was any misrepresentation as to the 
condition of the potatoes upon arrival at destination. 

The amount involved in this proceeding is under $500. In 
accordance with the rules of practice, the shortened method of 
procedure was followed. Pursuant to this procedure, complainant 
filed an opening statement and respondent * * * filed an an- 
swering statement. Respondent * * * requested that its verified 
answer be considered as its answering statement. Briefs were 
filed by complainant and by respondent * * *. 


FINDINGS OF FACT 


1. Complainant is an individual, * * * doing business as 
* * * whose post office address is * * *. 


2. Respondent * * * is a partnership composed of * * *, 
whose post office address is * * *. Respondent * * * is a part- 
nership composed of * * *, whose post office address is * * *. 
At the time of the transaction involved herein, respondents were 
licensed under the act. 
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8. On or about June 23, 1953, in the course of interstate com- 
merce, complainant sold to respondent * * * through respon- 
dent * * * the 360 sacks of California potatoes contained in car 
PFE 63877 at an agreed price of $3.30 per sack delivered * * * 
or for $1,188 less freight charges of $768.78, leaving due a net 
amount of $419.22. On the same date complainant ordered the 
car diverted from track at Cleveland, Ohio, to respondent * * *. 


4. On June 27, 19538, the shipment arrived at * * * and was 
inspected by an employee of * * *. This employee reported to 
* * * that the car bunkers were empty, the commodity tempera- 
ture was very high, and that the potatoes showed 10 to 15 per- 
cent brown discolored ends, age, dullness, and some decay. * * * 
notified * * * of this report. 


5. On June 27,1953, * * * advised complainant by telephone 
that * * * had reported the car arrived that day without ice 
and with the potatoes showing brown discolored ends, age, dull- 
ness, and some decay. Relying on this reported condition, com- 
plainant agreed to have respondent * * * handle the shipment 
on consignment for complainant’s account. 


6. On June 27, 1953, an inspection of the potatoes was also 
made by the Railroad Perishable Inspection Agency, and the 
report of inspection reads in pertinent part as follows: 

“California potatoes, ‘Table Delight’ brand, U. S. No. 1, 100 
Ibs. net. White Rose variety. Tubers medium to many large, 
a few rather small, fairly bright, generally well shaped. 4% 
grade defects, misshaped, bruises, sunburn and second 
growth. Fairly good color. 

“Tubers are generally well matured, firm. Less than 1% 
decay.” 

7. On July 1, 1953, respondent * * * requested the inspector 
for the Railroad Perishable Inspection Agency to make another 
inspection of the carload. The inspector made the following nota- 
tion upon the reverse side of the inspection report of June 
27, 19538: 

“7/1/53 Car half unloaded. Sacks examined at this time 
tubers rather dull in appearance. 15% show brown discol- 
ored ends. Tubers firm. Less than 1% decay. A few sacks 
are spotted.” 


8. On July 7, 1953, * * * rendered an account sales to 
* * * with which was enclosed a check for $142.45 represent- 
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ing the net proceeds obtained from sales made of the potatoes 
contained in the car. Respondent * * * inturn remitted the pro- 
ceeds of sale of $142.45 to complainant with a letter dated July 
8, 1953. Complainant refused to accept this amount as being in 
full and final settlement of the account, and it was subsequently 
agreed by all the parties to this proceeding that complainant could 
deposit the check for $142.45 as the undisputed portion of the 
claim. 


9. Formal complaint was filed on October 22, 1953, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The first question for determination is whether complainant 
contracted to sell and respondent * * * contracted to buy the 
shipment of potatoes involved in this proceeding. The opening 
statement filed by complainant includes the affidavit of * * * 
who states that in a telephone conversation on June 23, 1953, he 
informed an official of respondent * * * that he had 360 sacks 
of California long white potatoes on track in Cleveland in car 
PFE 63877 which had graded U. S. No. 1 at shipping point, 
Magunden, California, and had been shipped on June 8, 1958. 
According to * * *, he offered to sell the potatoes for $3.30 per 
sack delivered and respondent * * * agreed to purchase the car 
and requested that it be diverted to * * *. 


* * * states by way of affidavit that * * * advised him that 
he had a carload of potatoes on track at Cleveland for sale and 
he offered to act as broker in disposing of the carload for a flat 
fee of $25. * * * states further that he did not agree to pur- 
chase the potatoes at a specific price but did consummate a sale 
of the carload to * * * at the price requested by complainant, 
it being understood that the purchase price was to be paid to 
respondent * * * who in turn would remit to complainant, less 
a commission of $25. * * * states by way of affidavit that on 
June 23, 1953, * * * contracted to purchase from respondent 
* * * 360 sacks of U. S. No. 1, Size A, long white potatoes, con- 
tained in rolling car PFE 63877, at $3.30 per sack delivered 
* * * * * * further states that, prior to the filing of the in- 
formal complaint, he did not know complainant was involved in 
the transaction. 

On June 23, 1953, complainant sent respondent * * * a tele- 
gram reading “Per Your Instructions Diverted from Track 
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Cleveland PFE 63877 via Penn Prod * * * $3.30 Delivered. 
Thanks.” On the same day complainant sent respondent * * * 
an invoice containing the name and address of this respondent 
and the words “Diverting to * * *.” The invoice is for $1188.00, 
less freight of $768.78, leaving a balance due of $419.22. On 
June 23, respondent * * * sent * * * its invoice reading “Sold 
to * * * PFE 63877 360 pot. Usone Size A Long Whites cwt, 
Delight Brand, car to * * * 3:30 Delivered 1188.00 less frt.” 


As pointed out by complainant in its brief, the fact that its 
invoice does not show a brokerage due respondent * * * is some 
indication that this respondent was not authorized to sell the 
shipment for complainant’s account. On the other hand the fact 
that the prices invoiced by complainant to respondent * * * and 
by that respondent to * * * were the same, viz. $3.30 per sack 
delivered, suggests that respondent acted as broker or agent for 
complainant in the transaction. The wording of complainant’s 
telegram of June 23, 1953, has the same effect. On the basis of 
the evidence it is concluded that respondent * * * sold the car- 
load of potatoes on behalf of complainant to * * *. 

The next question is whether respondents misrepresented the 
condition of the carload of potatoes upon arrival at * * *, and 
thereby induced complainant to agree to have the potatoes 
handled on consignment for complainant’s account. 


In the formal complaint, * * * alleges that in a telephone 
conversation on June 27, 1958, respondent * * * advised him 
that it had received a complaint from their customer, * * *, 
who reported the car arrived showing brown discolored ends, 
aged and dull, and showing decay, and that relying on this re- 
ported condition, complainant agreed to have respondent * * * 
arrange to have * * * handle the shipment for complainant’s 
account. In the opening statement, * * * states that respondent 
* * * told him the shipment arrived “with the potatoes showing 
discolored brown ends, of dull appearance, showing age, some 
decay present and that the car itself arrived without ice in the 
bunkers, and that a Government Inspection had been made, dis- 
closing such condition.” 

It appears from the evidence that on June 27, 1953, the carrier 
notified respondent * * * of the arrival of the shipment at 
* * *. Attached to the answer of this respondent is the sworn 
statement of * * *, who states that he is employed as inspector 





PACA DOCKET NO. 6128 923 
Cite as 13 A.D. 918 


and deliveryman by * * *; that he inspected the potatoes con- 
tained in car PFE 63877 on the morning of June 27, 1953; and 
that he found the commodity temperature to be very high and 
the potatoes showing 10 to 15 percent brown discolored ends. 
* * * states in this respondent’s verified answer that he prompt- 
ly informed respondent * * * of the reported condition of the 
potatoes and also that the bunkers of the car were empty and 
the commodity temperatures were very high. * * * states that 
he notified complainant of this information by telephone. On 
June 27, respondent * * * sent complainant the following tele- 
gram: 
“REPHONE CAR 63877 ARRIVED WITHOUT IC SHOW- 
ING DISCOLORED BROWN AGE DULL SOME DECAY 
* * * HANDLING PER YOUR ORDERS.” 

It is complainant’s position that since the Railroad Perishable 
Inspection Agency report made on June 27 fails to disclose any 
discolored ends that respondents grossly misrepresented the 
actual condition of the potatoes. Section 2(4) of the act provides 
that it shall be unlawful for any commission merchant, dealer, 
or broker to make, for a fraudulent purpose, any false or mis- 
leading statement in connection with any transaction involving 
any perishable agricultural commodity. 

It is clear from the evidence that respondent * * * did not 
misrepresent the condition of the potatoes. Complainant knew 
that this respondent located at * * * had not inspected the 
potatoes at * * *, Respondent * * * merely relayed to com- 
plainant the same information it received from * * *, * * * 
did not ask for a more specific report concerning the condition 
of the potatoes but was apparently content to rely on the gen- 
eral information received. * * * statement that * * * said a 
federal inspection had been made is denied by * * * and it is 
also inconsistent with his ( * * * ) own subsequent statement 
that he requested respondents to order federal inspection. 

The evidence also fails to show that respondent * * * mis- 
represented the actual condition of the potatoes. The representa- 
tions made by this respondent were based on the report of its 
own inspector and not on the subsequent inspection by the RPIA. 
* * * states that the failure of the RPIA inspector to show on 
his report the presence of brown discolored ends was an over- 
sight and that when the omission came to his attention he asked 
the RPIA to make a further inspection which disclosed 15 per- 
cent brown discolored areas. Although this further inspection 
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was made four days after arrival it tends to corroborate the 
findings of the inspector employed by * * *. 

Complainant had the burden of proving that respondents made 
false or misleading statements for a fraudulent purpose. It is 
concluded that complainant has failed to sustain this burden and 
that the complaint against each of the respondents should be 
dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4043) 


BURNAND & COMPANY v. BRACKER VEGETABLE SALES COMPANY. 
PACA Docket No. 6033. Decided September 14, 1954. 


Rejection of Commodity without Reasonable Cause— 
Failure to Pay Loss on Resale of Bellpeppers—Damages 
—Dismissal of Counterclaim 


Where complainant sold to respondent a carload of bellpeppers, and respond- 
ent diverted them to California but rejected them there claiming that 
complainant breached an implied warranty that the bottom tiers would 
be the same as the top tiers, and where the inspections at the point of 
sale and point of delivery are in agreement, held, respondent’s rejection 
was without reasonable cause, and complainant should be awarded 
reparation in the amount of the contract price less the sum received on 
resale, and respondent’s counterclaim for loss of profits is dismissed. 


. James V. Robins, of Nogales, Arizona, for complainant. Mr. Eugene L. 
Wolver, of Los Angeles, California, for respondent. Mr. David S, Kaplan, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on May 20, 1953, alleging that on 
December 31, 1952, complainant sold to respondent a carload of 
517 crates of bellpeppers at a price of $4.25 per crate, f.o.b. ship- 
ping point (Nogales, Mexico), plus crossing and import duties 
and CE entry fee, making a total price of $2,870.38; that respond- 
ent diverted the shipment to Los Angeles, California, and there 
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rejected it; and that complainant disposed of the shipment for a 
net price of $1,442.61. The complaint prays for recovery of 
damages of $1,427.77, the difference between the contract price 
and the amount obtained by complainant upon resale. 


A copy of the Department’s report of investigation was served 
upon complainant on June 23, 1953, by registered mail. On June 
22, 1953, a copy of the Department’s report of investigation and a 
copy of the formal complaint were served upon respondent by 
registered mail. 


Respondent filed an answer to the complaint on July 8, 1953, 
admitting the purchase from complainant, but alleging that the 
contract included a warranty that the quality and condition of the 
bellpeppers in the bottom tiers of crates were the same as those 
of the top tiers, which had been inspected on the date of sale, and 
that a breach of this warranty, which came to its knowledge only 
when the shipment was unloaded at Los Angeles, justified the 
rejection. With its answer, respondent filed a counterclaim pray- 
ing for recovery of damages of $946.11, representing a loss of 
profits allegedly caused by the breach of warranty. Complainant 
filed a reply to the counterclaim on August 13, 1953. 

An oral hearing was held at Los Angeles, California, on Novem- 
ber 12, 1958, at which both parties were represented by counsel. 
Testimony for complainant was given by Manuel Martinez, who 
is in charge of complainant’s Nogales, Arizona, office, and by 
Alphonse Burnand, an employee in that office. Harry Sommer, the 
broker who negotiated the sale, was also called by complainant. 
Respondent testified in his own behalf and also called as wit- 
nesses, Forrest Newton and C. D. Williams. Both parties intro- 
duced documentary evidence at the hearing, and both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Alphonse A. Burnand, Jr., 
doing business as Burnand & Company, whose post office address 
is P. O. Box 836, Nogales, Arizona. At the time of the transaction 
involved herein, complainant was licensed under the Act. 


2. Respondent is an individual, Joseph G. Bracker, doing 
business as Bracker Vegetable Sales Company, whose post office 
address is 224 South Milpas Street, Santa Barbara, California. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 
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3. On the afternoon of December 31, 1952, in the course of 
interstate commerce, the parties entered into an oral contract for 
the purchase by respondent from complainant of a carload of 517 
crates of bellpeppers contained in car PFE 6988, then on track 
in Nogales, Mexico, at a price of $4.25 per crate, f.o.b. shipping 
point, plus crossing and import duties and CE entry fees, making 
a total price of $2,870.38. The sale was negotiated by Harry 
Sommer, a broker, Nogales, Arizona. 


4. During the morning of December 31, 1952, car PFE 6988 
received a top layer Federal inspection in Nogales, Mexico. The 
remaining layers were not accessible for inspection. The inspec- 
tion certificate reads, in pertinent part, as follows: 

“Pack: Mostly tight, some fairly tight. 

“Size: Generally 214 to 4 inches in length and from 214 to 
381% inches in diameter. 

“Quality and Condition: Sweet Peppers mature green, gen- 
erally fresh and firm, mostly well, some fairly well shaped. 


Defects 12% to 32%, averaging approximately 20%, includ- 
ing 8% Virus Mottling, 5% sunburn and in some samples 


4% to 8% decay affecting stems, in most samples no decay, 
averaging 2% for lot. 
“Grade: Averages Approximately 80% U.S. No. 1 Quality. 
Averages 2% decay.” 


5. On the afternoon of December 31, 1952, pursuant to the 
contract described above, and in accordance with respondent’s 
instructions, complainant diverted car PFE 6988 to respondent at 
Tucson, Arizona. Later in the afternoon of December 31, 1952, 
respondent diverted car PFE 6988 to Williams-Newton Company 
at Los Angeles, California. 


6. Car PFE 6988 arrived in Los Angeles, California, on or 
before the morning of January 5, 1953. The bellpeppers contained 
therein received a Federal inspection at 8:00 a.m. on January 6, 
1953. The inspection certificate reads, in pertinent part, as 
follows: 


“Condition of pack: Tight. 
“Temperature of product: Not taken. 


“Size: Peppers in crates in upper two layers generally rang- 
ing from 214 to 3%, mostly 3 to 3% inches in length and 
diameter. None under 21% inches in diameter. Peppers in 
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crates in lower 3 layers generally ranging from 2 to 3%, 
mostly 21% to 3 inches in diameter and length. Ranging from 
4% to 20%, averaging approximately 10% under 214 inches 
in diameter. 


“Quality: Peppers in crates in upper two layers are mature, 
clean, mostly well, some fairly well shaped, including 60% 
or more well shaped. Grade defects within tolerance. Peppers 
in crates in lower 3 layers mature, clean, mostly well, some 
fairly well shaped. Grade defects range from 6% to 20% 
averaging approximately 15% consisting of scars and badly 
misshapen. 


“Condition: Stock in crates in upper two layers, fresh, firm, 
crisp, and showing good green color. No decay. Peppers in 
crates in lower three layers, generally fresh, firm, and crisp, 
generally good green color, average 1% turning. Ranging in 
most samples from 6% to 20%, many none, averaging ap- 
proximately 8% damaged by Virus Mottling, including 3% 
causing serious damage. Ranging in most samples from 2% 
to 4%, some none, averaging 2% Bacterial Soft Rot in initial 
stages. 


“Grade: Peppers in crates in upper two layers grade U. S. 
No. 1. Peppers in crates in lower three layers fail to grade 
U. S. No. 1 account defects in excess of the tolerance. Lot as 
a whole fails to grade U. S. No. 1 account grade defects in 
some samples exceeding one and one-half times the tolerance. 
“Remarks: Inspection made by layers at request of appli- 
cant. Unloading began at time of inspection.” 


7. On January 6, 1953, respondent wired complainant refusing 
car PFE 6988 “because not uniform throughout as purchased.” 


8. After respondent’s rejection, complainant consigned car 
PFE 6988 to third parties, who made prompt and proper disposi- 
tion of the bellpeppers for a net amount of $1,442.61. 


9. There is now due and owing complainant from respondent 
the difference between the contract price of $2,870.38 and the net 
amount received from the resale of the shipment, being $1,442.61, 
or $1,427.77. 


10. Formal complaint was filed on May 20, 1953, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The primary question for decision in this case is whether the 
car of bellpeppers shipped by complainant to respondent met 
contract requirements. There is also a question whether the sale 
was made on a regular f.o.b. shipping point basis, as contended 
by respondent, or an f.o.b. acceptance final basis, as contended by 
complainant. We shall not need to consider the latter question, 
however, as we are of the view, as will be explained hereinafter, 
that the peppers met contract specifications. 


Respondent has argued that there was an implied warranty on 
the part of complainant that the shipment be uniform throughout 
all layers, and that the destination inspection at Los Angeles 
shows a breach of this warranty. Complainant, on the other hand, 
contends that the inspections made at both shipping point and at 
destination show that the peppers met contract requirements. 


The testimony, particularly that of Harry Sommer, the broker 
who negotiated the sale, shows that when shipments of Mexican 
peppers are on track at Nogales, Mexico, only the top layer can 


be inspected. Such testimony is further to the effect that it is 
therefore a custom of the Nogales pepper trade that the seller 
warrants that all shipments sold are of the same quality and 
condition as that indicated by the inspection of the top layer. We 
accept for the purpose of discussion only the existence of the trade 
custom described, but find it unnecessary for reasons which will 
hereinafter appear to reach a conclusion as to the existence 
thereof. Proceeding to a discussion of the custom, it must be noted 
that the terms of the warranty testified to by Mr. Sommer were 
not that the shipment must be uniform throughout, as contended 
by respondent, but that the entire shipment must be of the same 
quality and condition as that indicated by the inspection of the 
top layer. This distinction is crucial because, while. the Los 
Angeles inspection certificate indicates that the bottom three 
layers of the shipment were of a lower quality than the top two 
layers, that certificate does not indicate that the car as a whole 
was of a quality or condition significantly different from that 
indicated by the Nogales inspection certificate. Indeed, the Los 
Angeles inspection does not even show the bottom three layers 
to have been of a quality or condition significantly different from 
that indicated by the Nogales inspection certificate. 
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A comparison of the two inspection reports follows: 


Nogales Inspection 


Condition of pack: Mostly 
tight, some fairly tight. 


Size: Generally 2144 to 4 
inches in length and from 
214 to 31% inches in diam- 
eter. 


Quality: Sweet peppers ma- 
ture green, generally fresh 
and firm, mostly well some 
fairly well shaped. 


Condition: Defects 12% to 
32%, averaging approxi- 
mately 20%, including 8% 
Virus Mottling, 5% sun- 
burn and in some samples 
4% to 8% decay affecting 
stems, in most samples no 
decay, averaging 2% for 
lot. 


Los Angeles Inspection 
Tight. 


Upper two layers generally ranging 
from 214 to 31%, mostly 3 to 3% 
inches in length and diameter. None 
under 21% inches in diameter. Pep- 
pers in crates in lower 3 layers gen- 
erally ranging from 2 to 34% mostly 
2% to 3 inches in diameter and 
length. Ranging from 4% to 20%, 
averaging approximately 10%, un- 
der 21% inches in diameter. 


Upper two layers mature, clean, 
mostly well, some fairly well shaped, 
including 60% or more well shaped. 
Grade defects within tolerance. 
Lower 3 layers mature, clean, most- 
ly well, some fairly well shaped. 
Grade defects range from 6% to 
20% averaging approximately 15% 
consisting of scars and badly mis- 
shapen. 


Stock in crates in upper two layers 
fresh, firm, crisp, and showing good 
green color. No decay. Peppers in 
crates in lower three layers, gener- 
ally fresh, firm, and crisp, generally 
good green color, average 1% turn- 
ing. Ranging in most samples from 
6% to 20%, many none, averaging 
approximately 8% damaged by Vir- 
us Mottling, including 3% causing 
serious damage. Ranging in most 
samples from 2% to 4%, some none, 
averaging 2% Bacterial Soft Rot in 
initial stages. 
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Nogales Inspection Los Angeles Inspection 


Grade: Averages approxi- Peppers in crates in upper two lay- 

mately 80% U.S. No. 1 ers grade U. S. No. 1. Peppers in 

Quality. Averages 2% de- crates in lower three layers fail to 

cay. grade U.S. No. 1 account defects in 
excess of the tolerance. Lot as a 
whole fails to grade U. S. No. 1 
account grade defects in some sam- 
ples exceeding one and one-half 
times the tolerance. 


It is concluded from the above comparison that complainant did 
not breach the alleged implied warranty that the shipment be of 
the same quality and condition as that indicated by the Nogales 
top layer inspection. Respondent’s rejection of the shipment was, 
therefore, without reasonable cause and was a violation of Section 
2 of the Act. Complainant effected a prompt and proper resale of 
the bellpeppers and is therefore entitled to reparation in the 
amount of $1,427.77, which is the difference between the contract 
price of $2,870.38 and the net amount of $1,442.61 received from 
the resale of the shipment. Respondent’s counterclaim is without 
merit and should be dismissed. The facts and circumstances should 
be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1,427.77, with 
interest thereon at the rate of 5 percent per annum from February 
1, 1953, until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 





PACA DOCKET NO. 5953 
Cite as 13 A.D. 931 


(No. 4044) 
PACA Docket No. 5953. Decided September 14, 1954. 


Dismissal of Petition for Reconsideration 


Where the previous order is supported by evidence of record and the appli- 
cable principles of law, the petition for reconsideration is dismissed. 


Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
an order was issued on May 6, 1954, dismissing the complaint. 
The order was based upon our conclusion that an accord and 
satisfaction was effected between the parties. A copy of our 
order was served by registered mail upon complainant on May 
10, 1954. On May 20, 1954, and within the time provided by the 
rules of practice, complainant filed a “Motion for Re-hearing” in 
the nature of a petition for reconsideration. Complainant takes 
exception to our decision as follows: 


“(1) The decision is erroneous in that it completely dis- 
regards Section 46.24(s) defining ‘rolling acceptance’ and 
the rights and liabilities of the parties under such an ar- 
rangement for sale. 


“(2) Because the decision is contrary to the law of accord 
and satisfaction.” 


As to the first point, complainant contends that since respon- 
dent in this proceeding has admitted that there was a sale “f.o.b. 
rolling acceptance,” the rights of the parties are governed by 
Section 46.24(s) of the Regulations (7 CFR 46.24(s)) which 
provides that “the buyer’s remedy under this method of pur- 
chase is by recovery of damages from the shipper and not by 
rejection of the shipment.” Complainant argues that “the re- 
sponsibility was the buyer’s to pay for the merchandise if the 
law is to be given the interpretation which it plainly states, and 
buyer had no right to reject the shipment and settle on an 
account sales basis when he has contracted to buy it.” 
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One of the issues joined by the pleadings in this proceeding 
concerned the basis on which the two carloads of cantaloups 
were sold by complainant to respondent. In the formal complaint 
complainant alleged that the basis of sale was “f.o.b. accept- 
ance.” This allegation was denied by respondent in its answer. 
Respondent alleged that the basis of purchase and sale was 
“f.o.b.” Each party submitted evidence in support of its position. 
The issue of fact was resolved in respondent’s favor and, accord- 
ingly, in the order of May 6, 1954, we found that the agreed 
basis was “f.o.b.” (Finding of Fact No. 3). Reexamination of 
the evidence and pleadings fails to disclose an admission by 
respondent that the basis of sale was “f.o.b. acceptance” or 
“f.o.b. rolling acceptance.” 


Complainant’s petition is primarily concerned with our con- 
clusion that an accord and satisfaction was effected between the 
parties. Complainant contends that the facts and law do not sup- 
port this conclusion. Since the arguments presented and law 
cited in the petition are substantially the same as those con- 
tained in complainant’s brief, all of which were considered in the 


issuance of the order of May-6, 1954, no purpose would be served 
in a further discussion here. 

It is our opinion that the order of May 6, 1954, is supported 
by the evidence and the law applicable thereto. Accordingly, com- 
plainant’s petition is hereby dismissed without prior service upon 
respondent. 

This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4045) 


HUTCHINSON FRUIT COMPANY v. L. B. COLE PrRopUCE. PACA 
Docket No. 6321. Decided September 21, 1954. 


Failure to Pay Balance of Purchase Price of Fruit and 
Vegetables—Default 


Where complainant claimed reparation for the balance of the purchase price 
of two truckloads of fruit and vegetables sold and delivered to respond- 
ent, held, that in accordance with the rules of practice under the act, 
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respondent, by failing to file an answer is deemed to have admitted the 
material facts alleged in the complaint, and his failure to pay promptly 
to complainant the balance of the agreed purchase price of the produce 
is a violation of section 2 of the act for which reparation should be 
awarded to complainant. 


Hutchinson Fruit Company, of Albuquerque, New Mexico, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 8, 1952. A formal com- 
plaint was filed on June 7, 1954. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase price of two truckloads of fruit and vegetables sold 
and delivered to respondent in June 1952. 


A copy of the report of investigation made by the Department 
was served upon complainant on July 30, 1954. A copy of the 


report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Lillian B. Hutchinson, trad- 
ing as Hutchinson Fruit Company, whose post office address is 
114 Tijeras Avenue, N. E., Albuquerque, New Mexico. 


2. Respondent is an individual, Leonard B. Cole, doing busi- 
ness as L. B. Cole Produce, whose address is 408 9th Street, 
Alamosa, Colorado. At the time of the transactions involved 
herein, respondent was licensed under the Act. 
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8. In the course of interstate commerce and by oral con- 
tracts, complainant sold to respondent two truckloads of fruit 
and vegetables on the dates and terms indicated: 


Date Commodity Unit Price Extension 


June 11, 1952 lugs Avocados $6.00 fob $ 18.00 
crates Cabbage 3.00 fob 15.00 
crates Cauliflower 1.95 fob 9.75 
sacks Yellow Onions 3.25 fob 32.50 
1 crate Bell Peppers 39 lb. .31 fob 12.09 
0 sacks No. 1 Potatoes 6.90 fob 276.00 
5 lugs Apricots 156 lbs. 13 fob 20.28 
8 


3 
5 
5 
0 


4 


7 crates Cantaloup 8.00 fob 56.00 
crates Jbo Cantaloup 7.50 fob 60.00 

167 lbs, Cherries .21 fob 35.07 
5 packages Peaches 103 Ib. 19 fob 19.57 
10 boxes Bananas 5.10 fob 51.00 
5 crates Cello Carrots 5.00 fob 25.00 
5 crates Corn 3.50 fob 17.50 


Total $647.76 


June 18, 1952 20 sacks No. 1 Whites 5.85 fob 107.00 
crates Corn 3.50 fob 17.50 
lugs Tomatoes 4.75 fob 23.75 
boxes Apples 6.90 fob 34.50 
lugs Apricots 152 Ibs. 12 fob 18.24 


crates Cantaloups 4.85 fob 121.25 
crates Cantaloups 5.45 fob 27.25 
lugs Cherries 136 lbs. .23 fob 
lugs Plums 147 lbs. .26 fob 
10 bu. Peaches 189 Ibs. .20 fob 
5 lugs Cucumbers 2.75 fob 
2 crates Green Beans 123 lbs. .12 fob 
cart, Cello Tomatoes .21 fob 


2 


5 
5 
5 
5 
20 boxes Bananas 4.80 fob 96.00 
5 
5 
5 
5 


Total $635.40 


4. Fruit and vegetables meeting the specifications of the fore- 
going contracts of sale were shipped by truck from Albuquerque, 
New Mexico, in interstate commerce, to respondent at Alamosa, 
Colorado. Upon arrival at destination, respondent accepted the 
fruit and vegetables in compliance with said contracts of sale 
and made no complaints with respect thereto. 


5. The total purchase price of the two lots of mixed fruit and 
vegetables is $1283.16, of which $1102.50 has been credited to 
respondent by complainant through delivery of two lots of pota- 
toes to complainant on September 17, 1952, and March 4, 1953, 
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leaving due and owing by respondent to complainant the sum 
of $180.66. 


6. Informal complaint was filed on August 8, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the two lots of mixed fruit and vege- 
tables is in violation of Section 2 of the Act. Complainant should 
be awarded reparation in the amount of $180.66, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $180.66, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4046) 


BUSHWICK COMMISSION Co., INC. v. QUALITY HOUSE SPECIALTIES 
Corp. PACA Docket No. 6197. Decided September 22, 1954. 


Failure to Pay Purchase Prices of Potatoes—Failure to 
Support Defense or Counterclaim 


Where complainant sold to respondent two shipments of potatoes, and 
respondent accepted delivery without complaint, failed to appear at the 
hearing, and offered no evidence, held, as the evidence presented estab- 
lished respondent’s liability to complainant, respondent’s failure to make 
prompt payment of the purchase prices is in violation of section 2 of the 
act for which reparation should be awarded complainant. 


Mr. Irving Koondel, of New York, New York, for complainant. Mr. Abraham 
Maranov, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





936 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 13 A.D, 935 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on Decem- 
ber 14, 1953. A formal complaint was filed on February 3, 1954. 
Complainant seeks to recover $689.00, the purchase price of two 
lots of Size B potatoes allegedly sold to respondent in September 
and October 1953. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney on March 1, 1954, by registered mail. 
On the same day, a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent by regis- 
tered mail. 


Respondent filed an answer to the complaint on March 17, 1954, 
denying liability. By way of separate defense and counterclaim, 
respondent claims damages of $1,250.00, allegedly caused by 
complainant’s shipping potatoes which were not according to 
description, were not fit for processing, and were not of merchant- 
able quality. Complainant filed a reply to the counterclaim on 
March 24, 1954, denying all material allegations. 


In accordance with respondent’s request, the matter was set 
down for oral hearing at New York City on June 29, 1954, at 2:00 
p.m. Complainant’s counsel was present, together with those wit- 
nesses he intended to call in complainant’s behalf. No one ap- 
peared for respondent. At approximately 2:20 p.m., on June 29, 
1954, the Presiding Officer telephoned respondent’s attorney and 
was informed that respondent’s witnesses would be unable to 
appear at the hearing that day. Counsel’s request for an adjourn- 
ment of the hearing having been agreed to by complainant’s attor- 
ney, the hearing was continued to July 8, 1954, at 3:00 p.m., with 
the understanding there would be no further postponements un- 
less upon express agreement of counsel for both sides. About 2:00 
p.m., on July 8, 1954, respondent’s attorney telephoned the Presid- 
ing Officer and advised in substance that his client would not 
further contest the matter and that respondent would not appear 
or be represented at the hearing. 


FINDINGS OF FACT 


1. Complainant, Bushwick Commission Company, Inc., is a 
corporation, whose post office address is 288 Sunrise Highway, 
Rockville Centre, New York. 
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2. Respondent, Quality House Specialties Corporation, is a 
corporation, whose address is 169 Front Street, South Portland, 
Maine. At the time of the transactions here involved, respondent 
was not licensed under the Act, but was subject to license. Sub- 
sequently respondent applied for and was issued a license upon 
payment of the annual fee plus accrued arrearage. 


3. On or about September 29, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
300 160-pound bags of U. S. No. 1, Size B, Long Island Round 
White potatoes, at an agreed price of $1.05 per 100 pounds, or a 
total of $315.00, delivered, shipment to be by truck. The contract 
between the parties was negotiated by the brokerage firm of Pope 
& Mooers, 97 Warren Street, New York, New York. 


4. On or about September 29, 1953, potatoes meeting the con- 
tract specifications were shipped by complainant from Jamesport, 
Long Island, New York, to respondent at South Portland, Maine. 
Upon arrival at destination, the potatoes were accepted by re- 
spondent without complaint. 


5. On or about October 7, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
340 100-pound bags of U. S. No. 1, Size B, Long Island Round 
White potatoes, at an agreed price of $1.10 per 100 pounds, or a 
total of $374.00, delivered, shipment to be by truck. The contract 
between the parties was negotiated by the brokerage firm of Pope 
& Mooers, 97 Warren Street, New York, New York. 


6. On or about October 12, 1953, potatoes meeting the contract 
specifications were shipped by complainant from Jamesport, Long 
Island, New York, to respondent at South Portland, Maine. Upon 
arrival at destination, the potatoes were accepted by respondent 
without complaint. 


7. Respondent has failed to pay complainant the purchase 
price of the two lots of potatoes or any part thereof. There is now 
due and owing from respondent to complainant the sum of 
$689.00, plus interest. 


8. The formal complaint was filed on February 3, 1954, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Respondent offered no evidence to rebut the charges made in 
the complaint or to support the allegations made by way of 
separate defense and counterclaim in its answer. The evidence 
contained in the Department’s report of investigation, which 
includes the broker’s confirmations of sale, is undisputed, and, in 
the circumstances, conclusively establishes respondent’s liability 
to complainant in the amount sought as reparation. 


The failure of respondent to pay to complainant promptly the 
agreed purchase price for the two lots of potatoes is a violation 
of Section 2 of the Act. Reparation should be awarded to com- 
plainant in the amount of $689.00, with interest, and the facts 
should be published. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $689.00, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1953, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4047) 


GROVE SUPPLY COMPANY v. EDNEY BROTHERS. PACA Docket No. 
6083. Decided September 22, 1954. 


Failure to Pay Purchase Price of Oranges and Grape- 
fruit—Transportation Costs—Dismissal of Counterclaim 


Where complainant sold oranges and grapefruit to respondent, and respond- 
ent transported the produce to its place of business but only accepted 
part of the load at destination and, under a new agreement, complainant 
repossessed the remaining portion of the fruit, held, complainant should 
be awarded reparation for the amount of the produce retained by 
respondent, and, as under the f.o.b. terms of the original sale, the cost 
of transportation was to be borne by respondent; respondent’s counter- 
claim for transportation charges for the amount released to complainant 
is disallowed, and the counterclaim is dismissed. 
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Theodore & Alexander, of Columbia, South Carolina, for complainant. Mr. 
Samuel R. Preston, of Columbia, South Carolina, for respondent. Mrs, 
Ilene M, Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 21, 1953, complainant 
seeks to recover damages in the amount of $228.45, allegedly 
sustained in connection with its sale of one truckload of oranges 
and grapefruit to respondent. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on September 25, 1953. A copy of the Department’s 
report of investigation was served by registered mail on counsel 
for complainant on the same date. 


Respondent filed an answer and counterclaim on October 12, 
1953. In his counterclaim, respondent claims $210.00 for trans- 
portation charges on the produce involved, and admits a balance 
of $10.05 is due complainant. Respondent tendered his check in 
the amount of $10.05 in settlement of the controversy. Complain- 
ant filed a reply to the counterclaim denying liability thereon, and 
rejected respondent’s check. 


Since the amount involved herein is less than $500, evidence 
was submitted in accordance with the shortened method of pro- 
cedure provided by Section 47.20 of the Rules of Practice. As 
provided by such procedure, and pursuant to the requests of the 
parties, the pleadings and evidence previously submitted by the 
respective parties are considered as the opening statement, 
answering statement and reply. 


































FINDINGS OF FACT 





1. Complainant is an individual, George O. Cox, doing business 
as Grove Supply Company, whose post office address is Box 1088, 
Vero Beach, Florida. At the time of the transaction involved 
herein, complainant was licensed under the Act. 


2. Respondent is an individual, John H. Edney, doing business 
as Edney Brothers, whose post office address is Columbia State 
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Farmers Market, Columbia, South Carolina. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about March 13, 1953, in the course of interstate 
commerce, the parties entered into an oral contract for the sale 
by complainant to respondent of 614 half boxes of Temple 
oranges, each containing 4/5 bushel [or a total equivalent of 307 
standard boxes], at a price of $2.10 per box, and 93 standard 
boxes of U. S. No. 1 Golden Seeded grapefruit, each containing 
1-3/5 bushels, at a price of $2.05 per box, making a total purchase 
price of $1,480.05, f.o.b. shipping point. 


4. On or about March 138, 1953, complainant delivered aboard 
respondent’s truck at Vero Beach, Florida, a total equivalent to 
307 standard boxes of Temple oranges and 93 standard boxes of 
Golden Seeded grapefruit. A certificate evidencing a Federal 
inspection completed at shipping point on March 13, 1953, shows 
that all the fruit delivered by complainant graded either U. S. 
No. 1 Bronze or U.S. No. 1 Golden as stamped. 


5. Respondent transported the citrus fruit loaded aboard its 
truck at Vero Beach, Florida, to destination at Columbia, South 
Carolina. Upon arrival] at destination, respondent unloaded and 
sold 14 of the 4/5 bushel boxes of Temple oranges and 93 standard 
boxes of grapefruit. On Sunday morning, March 15, 1953, re- 
spondent called complainant by long distance telephone and com- 
plained about the quality of the remainder of the shipment. 
Thereupon the parties agreed that respondent would return to 
complainant and that complainant would receive back from re- 
spondent the unsold, remaining portion of the shipment. 


6. On or about Sunday evening, March 15, 1953, complainant 
caused to be picked up by its agent and resold the remaining 600 
4/5 bushel boxes of Temple oranges previously delivered to 
respondent. 


7. Complainant’s damages amount to $220.05, which is the 
f.o.b. invoice value of the oranges and grapefruit unloaded and 
sold in South Carolina by respondent. 


8. Formal complaint was filed on September 21, 1953, which 
was within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


There is no dispute herein as to the terms of sale. Also, the 
following facts of record are clear: Respondent’s brother and 
agent, Clarence Edney, received the shipment of oranges and 
grapefruit when it was loaded aboard respondent’s truck at ship- 
ping point in Vero Beach, Florida, on March 13, 1953. The fruit 
was transported to Columbia, South Carolina, where respondent 
unloaded and sold part of the shipment. Early on Sunday morning, 
March 15, 1953, respondent called complainant by long distance 
telephone and complained about the quality of the remaining por- 
tion of the shipment. Respondent suggested that he either return 
the fruit to complainant or deliver it elsewhere. After some 
further conversation, complainant told respondent to hold the 
remainder of the lot until complainant could make other disposi- 
tion thereof. On Sunday evening of the same day, complainant, by 
an agent, removed, and thereafter resold the remainder of the 
shipment in Baltimore, Maryland, at a higher price than the 
original contract price. 

A preponderance of the evidence indicates that the portion of 
the shipment unloaded and sold by respondent in South Carolina 
consisted of 14 half boxes of oranges and the entire lot of 93 
standard boxes of grapefruit. The remainder of the lot accepted 
back and sold by complainant consisted of 600 half boxes of 
oranges. 

Respondent does not deny owing complainant the f.o.b. contract 
price for the oranges and grapefruit unloaded and sold by him 
in South Carolina. Respondent, however, takes the position, as 
set forth in his counterclaim, that he is entitled to hauling charges 
from shipping point to South Carolina for the 600 crates of 
oranges returned to complainant. This is evident from the letter 
addressed by respondent to complainant on April 16, 1953, reading, 
in part, as follows: “I know that the grapefruit were bought in 
Vero Beach and I intend to pay for them, but first I want my money 
for hauling the 600 Temples from Vero Beach to Columbia, S. C. 
Freight on 600 Temples from Vero Beach to Columbia, S. C., at 
35¢ per box, amounts to $210.00. I cannot operate my truck with- 
out collecting.” The invoice value of the fruit unloaded by respond- 
ent, less the amount of trucking charges claimed in the counter- 
claim, results in a difference of $10.05. Respondent tendered its 
check for $10.05 to complainant as full settlement of the contro- 
versy, which tender was refused by complainant. 
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We conclude from the evidence herein that respondent’s action 
in receiving and transporting the shipment to South Carolina, and 
in unloading a portion thereof at such destination, constituted an 
acceptance of the citrus fruit. Whether such acceptance was com- 
pleted at shipping point or later in South Carolina we need not 
decide. In either event, respondent under the sales agreement 
between the parties was not thereafter at liberty to reject, or to 
attempt to thrust the goods back upon complainant. The evidence 
indicates, however, that the parties on Sunday morning, March 15, 
1953, entered into a further agreement which had the effect of 
modifying or amending the previous sales contract so far as the 
600 half boxes of oranges were concerned. 


Whereas it is obvious, and it is undisputed that a new agree- 
ment was reached by the parties, all the terms of such agreement 
are not clear. Complainant was to take back possession of the 600 
crates of oranges. However, there are no allegations nor is there 
any evidence in the record to show what manner of disposition 
was to be made of these oranges, or what the resultant rights and 
liabilities of the parties were to be. We are unable to determine, 
for example, whether (1) complainant was to sell the 600 boxes 


of oranges for his own account, (2) whether complainant was to 
dispose of the oranges on consignment for respondent, or (3) 
whether either party was to pay, or both parties were to share 
the transportation expense of the 600 boxes of oranges from 
Florida to South Carolina, and so forth. 


In order for respondent to prevail on his counterclaim for the 
transportation cost of the 600 boxes of oranges from Florida to 
South Carolina, he would have to show a promise on the part of 
complainant under the new agreement to pay such charges. Under 
the f.o.b. terms of the original sale between the parties, the cost 
was to be borne by respondent, and we find no evidence of any 
new promise on the part of complainant to assume this expense. 
Accordingly, the counterclaim must fail. 


It is not disputed that respondent owes complainant the invoice 
value of $220.05 for the oranges and grapefruit unloaded and 
sold by respondent in South Carolina. Respondent’s failure to pay 
this sum is a violation of Section 2 of the Act for which repara- 
tion, with interest, should be awarded complainant. 


The counterclaim should be dismissed. 


The facts and circumstances as set forth herein should be 
published. 
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ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $220.05, plus interest 
thereon at the rate of 5 percent per annum from April 1, 1953, 
until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4048) 


NEW MARKET PRODUCE COMPANY v. UNITED FRUIT & PRODUCE 
COMPANY. PACA Docket No. 5982. Decided September 22, 1954. 


Rejection of Commodity without Reasonable Cause— 
Purchase after Inspection—Warranties—Failure to Pay 
Purchase Price of Brussels Sprouts 


Where complainant offered to sell to respondent Brussels sprouts on the 
basis of respondent’s inspection and acceptance, and respondent did 
inspect and purchase the produce but, later, took only part of the 
Brussels sprouts and refused the rest, held, in sales after inspection 
there is no implied warranty of quality or condition, and the produce 
may not be rejected regardless of deterioration, and respondent is 
liable for the full purchase price of the produce. 


Mere Acceptance of Check as Not Constituting Accord 
And Satisfaction 


Accord and satisfaction is an affirmative defense which must be specially 
pleaded. It must be shown that the check was offered as full settlement 
of the purchase price. 


Mr. John B. Sharpe, of St. Louis, Missouri, for complainant. Mr. Alexander 
Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. 
Cloyd L. Stewart, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 9, 1953, in which com- 
plainant alleges, in effect, the following: That in February 1958, 
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complainant sold to respondent 200 drums of Brussels sprouts 
in three different lots in storage at the Chouteau Avenue Crystal 
Ice & Cold Storage Plant, at $6.00 per drum for one lot, and 
$4.50 per drum for the other two lots, f.o.b. storage plant, St. 
Louis, Missouri; that the sale was made on the basis of respon- 
dent’s inspection and acceptance of the sprouts in storage; that 
respondent on the date of sale did inspect the produce and with- 
drew 25 drums of one lot from storage, and on the following day 
refused the remaining 35 drums in this lot; that on February 9 
respondent withdrew and hauled away 25 drums from another 
lot, but later returned 10 of these drums to the cold storage 
plant; that thereafter respondent refused the balance of the 
sprouts and sent complainant its check for $217.50, covering 25 
drums of Brussels sprouts at $6.00 and 15 drums at $4.50; that 
complainant has not cashed this check or credited respondent 
with the amount thereof; and that respondent is indebted to 
complainant in the amount of the invoice price of the Brussels 
sprouts, being $990.00. 

On March 28, 1953, respondent was served with a copy of the 
formal complaint and a copy of the report of investigation made 
by the Department. On the same date a copy of the report of 
investigation was served upon complainant. Respondent filed an 
answer to the complaint on April 21, 1953, denying all material 
allegations of the complaint and denying that respondent is 
indebted to complainant in the amount claimed or in any amount. 
Respondent requested an oral hearing. The hearing was held at 
St. Louis, Missouri, on February 8, 1954. Both parties were rep- 
resented by counsel. Three witnesses testified for complainant 
and the testimony of two witnesses was received on behalf of 
respondent. Both parties filed suggested findings of fact, conclu- 
sions, and order, accompanied by briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles Palazzolo, doing 
business as New Market Produce Company, whose address is 905 
North Fourth Street, St. Louis, Missouri. 


2. Respondent is a partnership composed of Louis Lerner, 
Rose Lerner, Abe Fine, Harry Fine, and the latter as trustee for 
Donald Lerner, Carol Susan Lerner, and Robert Lerner, doing 
business as United Fruit & Produce Company, whose address is 
1013A North Third Street, St. Louis, Missouri. At the time of 
this transaction, respondent was licensed under the Act. 
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3. On or about February 6, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
60 drums of Brussels sprouts, Lot No. 6551, at $6.00 per drum; 
70 drums of Brussels sprouts, Lot No. 6555, and 70 drums of 
Brussels sprouts, Lot No. 6562, at $4.50 per drum; a total of 200 
drums of sprouts for a total price of $990.00, f.o.b. St. Louis, 
Missouri. 


4. The 200 drums of Brussels sprouts had been shipped in car 
PFE 62585 with other produce from Santa Cruz, California, in 
January 1953, and were at the time of sale at the Chouteau 
Avenue Crystal Ice & Cold Storage Plant in St. Louis. 


5. The purchase and sale was made on the basis of inspec- 
tion and acceptance by respondent’s buyer of the Brussels sprouts 
in cold storage. On February 6, 1953, the date of sale, respon- 
dent’s buyer was admitted to the cold storage plant for the pur- 
pose of inspecting the sprouts, and at that time withdrew from 
storage 25 drums of Brussels sprouts in Lot No. 6551 and hauled 
them by truck to respondent’s place of business. The following 
day respondent refused the remaining 35 drums in this lot. 


6. On February 9, 1953, respondent withdrew 25 drums of 
Brussels sprouts from Lot No. 6555 and transported them to its 
place of business, Later that day respondent returned 10 of the 
25 drums to the cold storage plant. Respondent thereafter re- 
fused to take possession of the remaining drums of Brussels 
sprouts at the storage plant. 


7. Following respondent’s refusal to take possession of the 
Brussels sprouts in cold storage, complainant attempted to re- 
move the sprouts from storage to dispose of them and minimize 
the loss, but the cold storage plant refused to release the Brus- 
sels sprouts without authority of respondent as the owner of the 
sprouts. 


8. Respondent sent to complainant its check, dated February 
14, 1953, in the amount of $217.50, covering 25 drums of sprouts 
at $6.00 per drum and 15 drums at $4.50. Complainant refused 
the check but retained possession of it and submitted it in evi- 
dence at the hearing. There is due and owing to complainant 
from respondent the sum of $990.00. 


9. The formal complaint was filed on March 9, 1953, which 
was within 9 months from the time the cause of action herein 
alleged accrued. 
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CONCLUSIONS 


This case turns on the question of whether there was a sale 
after inspection as contended by complainant, or whether com- 
plainant represented to respondent that the Brussels sprouts 
were good “fresh merchandise” as contended by respondent. 
(Tr., p. 52) Complainant’s Charles Palazzolo testified that re- 
spondent’s Fred Fine came to complainant’s store early on the 
morning of February 6, 1958, and inquired whether complainant 
had any Brussels sprouts for sale. Mr. Palazzolo stated he told 
Mr. Fine that he had 200 drums in cold storage and that he told 
Fine to go down and look at them and if he wanted them to 
come back and let him know. Mr. Palazzolo testified further that 
Mr. Fine came back later that morning and said he had looked 
at the sprouts and that he would take them all. An invoice was 
made out then and there and given to Mr. Fine, showing the 
total purchase price to be $990.00. It appears that Palazzolo then 
notified the cold storage plant of the sale by telephone and con- 
firmed it on the same day by letter. Fine withdrew some of the 
sprouts from cold storage later that day, after Palazzolo had 
ordered the cold storage plant to release them to respondent. 


Walter H. Rathert, General Manager of the cold storage plant, 
testified that complainant called by telephone at about 10 o’clock 
in the morning and instructed the plant to permit Mr. Fine to 
inspect the Brussels sprouts. He testified further that Fine came 
to the plant and was permitted to go into the room where the 
sprouts were stored to make the inspection. (Tr., p. 32) Later 
in the day, according to Mr. Rathert, complainant instructed 
them by phone, confirmed by letter, to deliver the Brussels 
sprouts to respondent. After withdrawing 25 drums of the 
sprouts from one lot on the date of sale, February 6, Rathert 
testified that Mr. Fine returned on Monday, Februrary 9, and 
took out 25 drums from another lot, but that 10 of these drums 
were returned that day with the statement that respondent had 
taken out too many and wanted to put them back in storage, 
which the cold storage plant permitted him to do and reduced 
its original delivery ticket from 25 to 15 drums. 


Fred Fine testified that he was respondent’s Brussels sprouts 
buyer, that when he asked Palazzolo about Brussels sprouts, the 
latter told him he had some fresh sprouts in storage and that if 
he wanted to, he could look at them. Fine stated that he went to 
the cold storage plant; that he did not see Mr. Rathert; that he 
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took out the sprouts without inspecting them; that he took out 
more sprouts on February 9; that he found them to be in very 
bad condition and that the sprouts were nothing but “garbage.” 
On cross-examination, Mr. Fine admitted that 200 drums (25 
pounds to the drum) was a very large purchase (Tr., p. 67), 
but contended that he did not examine the sprouts. He admitted 
further that it would have required only a matter of minutes to 
remove the lid from a drum for the purpose of inspection and 
that, since they were all [allegedly] bad, had he removed one 
lid, he would have noted the condition of the sprouts. (Tr., pp. 
75, 76) Mr. Fine testified also on cross-examination that although 
$6.00 was an exceptionally high price to pay for Brussels sprouts, 
he paid it without inspecting the sprouts. His explanation of 
why he withdrew another 25 drums from cold storage, even 
after he allegedly knew the first 25 drums were bad, was that 
he thought maybe they gave him the wrong lot. There were no 
other witnesses for respondent on the point at issue, although it 
would appear from respondent’s testimony that all of respon- 
dent’s employees who handled the sprouts and the truck driver 
who hauled them from the cold storage plant were available to 
corroborate Fine’s testimony. Clearly, the cold storage people 
are disinterested parties. Since the testimony of the general 
manager of the cold storage plant, as well as documentary 
evidence appearing as exhibits in the record, corroborates com- 
plainant’s evidence in every detail, it is concluded that respon- 
dent’s Fred Fine inspected or had opportunity to fully inspect 
the Brussels sprouts before purchasing them, and that the sale 
was made on the basis of inspection and acceptance by respon- 
dent at the cold storage facility. 


A buyer who purchases produce after his own personal inspec- 
tion is liable for the full purchase price regardless of any dete- 
rioration which may later be found in the merchandise; Frank 
B. Stark v. Robert J. Miller, 12 A.D. 1231; Martin Felkins v. 
Morris Orenstein, 11 A.D. 1103; less, of course, any damages the 
buyer can show he sustained by reason of a breach of warranty 
on the part of the seller. In a sale after inspection, there exists 
no implied warranty as to quality or condition. P. & T.H. Garber, 
Inc. v. Delia & Cucinnoti, 10 A.D. 238. Since no implied warran- 
ties existed and respondent failed to submit any evidence of a 
breach of any express warranty by complainant, it follows that 
respondent is indebted to complainant for the full purchase price 
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of the produce. Under the terms of the contract in this case, 
respondent’s failure to take possession of the 200 drums of Brus- 
sels sprouts in cold storage amounted to a failure to take posses- 
sion of its own property, dominion over which was surrendered 
by complainant when it ordered the cold storage plant to release 
the Brussels sprouts to respondent. Respondent’s failure to pay 
complainant promptly the agreed purchase price for the 200 
drums of Brussels sprouts was in violation of Section 2 of the 
Act. 

Although respondent did not plead accord and satisfaction in 
its answer to the complaint, respondent’s counsel argues at some 
length in his brief that complainant’s retention of respondent’s 
check for $217.50 constituted an accord and satisfaction. In addi- 
tion to the fact that accord and satisfaction is an affirmative 
defense which must be specially pleaded, the facts of record are 
that the check was not offered as full settlement of the purchase 
price of the 200 drums of Brussels sprouts. The check itself does 
not show that it was intended as full payment of the indebted- 
ness, and respondent introduced in evidence at the hearing com- 
plainant’s bill with insertions thereon by respondent showing 
that the check was in payment only for the 40 drums of Brussels 
sprouts taken out of cold storage and retained by respondent. 
There is, therefore, no merit to the claim of an accord and 
satisfaction. 

Complainant made a reasonable effort to dispose of the Brus- 
sels sprouts and minimize the loss, but was refused permission 
to withdraw the sprouts by the cold storage plant without 
authority from respondent as the owner, which authority was 
not given. Respondent’s check attached to the hearing record as 
complainant’s Exhibit No. 2 is now stale, being more than a year 
and a half old, and would probably not be honored by the bank 
upon which it was drawn should it be presented for payment. 
This check will be returned by the Department to respondent 
upon payment of the amount herein found to be due. Respondent 
should pay to complainant the sum of $990.00. However, since 
the sum of $217.50 was tendered by respondent to complainant 
shortly after the purchase and sale, but was not accepted by 
complainant as an undisputed amount due, respondent should 
not be required to pay interest on the amount tendered. Com- 
plainant should be awarded interest only on $772.50. The facts 
should be published. 
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ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $990.00, with 
interest on $772.50 thereof at the rate of 5 percent per annum 
from March 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4049) 
Dr. P. PHILLIPS COOPERATIVE v. SPRADLIN FRUIT Co. PACA 
Docket No. 6323. Decided September 22, 1954. 


Failure to Pay Balance of Purchase Price of Oranges 
and Grapefruit—Default 


Headnotes in 13 A.D. 932, applicable here. 


Dr. P. Phillips Cooperative, of Orlando, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 26, 1954. A formal 
complaint was filed on June 24, 1954. Complainant seeks an 
award of reparation in the amount of the alleged unpaid balance 
of the purchase price of a truckload of oranges and grapefruit 
sold and delivered to respondent in February, 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 12, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accord- 
ance with Section 47.8(c) of the Rules of Practice, failure to 
file an answer would constitute an admission of the facts alleged 
in the complaint. Respondent has not filed an answer. The issu- 
ance of an order is, therefore, authorized without further pro- 
ceedings. 
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FINDINGS OF FACT 

1. Complainant, Dr. P. Phillips Cooperative, is a corporation 
whose post office address is 60 W. Robinson Avenue, Orlando, 
Florida. 

2. Respondent is an individual, Richard B. Spradlin, doing 
business as Spradlin Fruit Company, whose post office address is 
602-610 W. Commercial, Springfield, Missouri. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

8. On or about February 27, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
the following oranges and grapefruit at the prices indicated, 
f.o.b. Orlando, Florida: 

180 Boxes—Dr. Phillips label, U. S. No. 1 oranges at $2.50 $325.00 
200 8-lb. bags U. S. No. 1 mid season oranges at . 377 55.40 
100 Boxes Dr. Phillips, U. S. No. 1 grapefruit, 96 size at 2.00 200.00 


65 Boxes Dr. Phillips, U. S. No. 1 grapefruit, 72 
and 80s at 2.25 146.25 


200 8-lb, bags U. S. No. 1 M.S. grapefruit at .278 55.60 
Total $782.25 


4. Oranges and grapefruit meeting the specifications of the 
foregoing contract were shipped by truck from Orlando, Florida, 
in interstate commerce, to respondent at Springfield, Missouri. 
Upon arrival at destination, respondent accepted the oranges and 
grapefruit and made no complaint with respect thereto. 

5. The total purchase price of the oranges and grapefruit 
shipped to respondent on February 27, 1954, is $782.25, of which 
only $350.00 has been paid, leaving due and owing by respondent 
to complainant the sum of $432.25. 

6. The formal complaint was filed on June 24, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the oranges and grapefruit is in viola- 
tion of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $432.25, with interest, and the facts 


should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $432.25, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4050) 


PERKINS GROVES & PACKING HOUSE, INC. v. FRANK A. PEPE 
Fruit & PrRopUCcE Distrs. PACA Docket No. 6322. Decided 
September 22, 1954. 


Failure to Pay Purchase Price of Oranges and 
Tangerines—Default 


Where complainant claimed reparation for the purchase prices of six truck- 
loads of citrus fruit sold and delivered to respondent, held, that in 
accordance with the rules of practice under the act, respondent, by 
failing to file an answer, is deemed to have admitted the material facts 
alleged in the complaint and waived oral hearing, and its failure to pay 
promptly to complainant the agreed purchase price of the fruit is a 
violation of section 2 of the act, for which reparation should be awarded 
to complainant. 

Perkins Groves & Packing House, Inc., of Deland, Florida, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 7, 1954. A formal complaint 
was filed on July 15, 1954. Complainant seeks an award of repa- 
ration in the amount of the agreed purchase price of six truck- 
loads of citrus fruit purchased by and delivered to respondent 
in January and February 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on July 30, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on July 31, 1954. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Perkins Groves and Packing 
House, Inc., whose address is Drawer No. 59, Deland, Florida. 


2. Respondent is an individual, Frank A. Pepe, trading as 
Frank A. Pepe Fruit and Produce Distributor, whose address is 
110 South Orange Street, New Haven, Connecticut. At the time 
of the transactions involved herein, respondent was licensed 
under the Act. 


3. During January and February 1954, in the course of inter- 
state commerce and by oral contracts, complainant sold to re- 
spondent six truckloads of citrus fruit, as follows: 


1-6-54 350 boxes US #1 Oranges at $2.85 $ 997.50 


$ 997.50 


1-9-54 200 boxes US #1 Oranges at $2.85 570.00 
200 boxes US #1 Tangerines at $2.35 470.00 
100 boxes US #2 Tangerines at $2.00 200.00 


$1,240.00 
Discount on Oranges 20.00 
101 boxes US #1 Temple Oranges at $2.50 252.50 


88 boxes US #2 Temple Oranges at $2.00 176.00 
256 boxes US #1 Oranges at $2.75 704.00 


830 boxes US #1 Oranges at $2.60 858.00 


858.00 
835 boxes US #1 Oranges at $2.65 887.75 


887.75 
840 boxes US #1 Oranges at $2.50 850.00 


850.00 


$5,945.75 
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4. On the dates of sale complainant shipped by truck from 
loading point in the State of Florida, in interstate commerce, to 
respondent at New Haven, Connecticut, six loads of citrus fruit 
meeting the specifications of the foregoing contracts. Upon 
arrival at destination, respondent accepted the fruit and made 
no complaint with respect thereto. 

5. The total agreed purchase price of the six lots of citrus 
fruit, less the $20.00 discount on the oranges purchased January 
9, 1954, is $5945.75. Respondent has not paid to complainant any 
part of the agreed purchase price. 

6. The formal complaint was filed July 15, 1954, which was 
within 9 months from the dates on which the various causes of 
action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 
Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the six truckloads of citrus fruit is a 


violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $5945.75, with interest, and the 
facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5945.75, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1954, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4051) 
PACA Docket No. 5996. Decided September 22, 1954. 


Dismissal of Petition for Reconsideration 
Headnotes in 13 A.D. 931, applicable here. 


Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on August 24, 1954, awarding reparation to 
complainant against respondent. A copy of the order was served 
upon respondent by registered mail on August 25, 1954. On 
September 1, 1954, which was within the time prescribed by the 
rules of practice, respondent filed a petition for reconsideration 
alleging error in our order. 


Upon reconsideration it is concluded that the order of August 
24, 1954, is supported by the evidence of record and by the law 
applicable thereto. Accordingly, respondent’s petition for recon- 
sideration is hereby dismissed without prior service thereof upon 
complainant. 


The reparation awarded in our order of August 24, 1954, shall 
be paid within 30 days from the date hereof. 


This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 4052) 
PACA Docket No. 5997. Decided September 22, 1954. 


Dismissal of Petition for Reconsideration 
Headnotes in 13 A.D. 931, applicable here. 
Complainant pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on August 24, 1954, dismissing the complaint 
against each respondent, and awarding reparation against com- 
plainant to respondent * * *. A copy of the order was served by 
registered mail upon complainant on August 25, 1954. On Sep- 
tember 1, 1954, which was within the time prescribed by the rules 
of practice, complainant filed a petition for reconsideration alleg- 
ing error in our order. 
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Upon reconsideration it is concluded that the order of August 
24, 1954, is supported by the evidence of record and by the law 
applicable thereto. Accordingly, complainant’s petition for recon- 
sideration is hereby dismissed without prior service thereof upon 
respondents. 

The reparation awarded in our order of August 24, 1954, shall 
be paid within 30 days from the date hereof. 

This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 4053) 


VICTORY DISTRIBUTING Co., INC. v. FRANK A. PEPE FRUIT & PRO- 
DUCE DISTRIBUTOR. PACA Docket No. 6140. Decided September 
24, 1954. 


Liability of Respondent under F.O.B. Acceptance Con- 
tract—Breach of Warranty—Damages 


Where complainant sold lettuce to respondent on an f.o.b. acceptance basis 
with the warranty that the lettuce graded U.S, No. 1 at shipping point, 
but whereas the lettuce only graded 90% U.S. No. 1 at shipping point, 
and where respondent complained of the lettuce on arrival and tendered 
net proceeds from resale to complainant, held, since respondent accepted 
the lettuce at shipping point under the term f.o.b. acceptance and was 
not subsequently authorized to sell for complainant’s account, he is 
liable for the balance of the invoice price less damages resulting from 
complainant’s breach of warranty. The measure of damages under the 
circumstances is the difference between the value of U.S. No. 1 grade 
lettuce and the value of lettuce grading 90% U.S. No. 1 at the shipping 
point on or about the time of shipment. 


. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Frank A. 
Pepe Fruit & Produce Distributor, of New Haven, Connecticut, respond- 
ent, pro se. Mr, Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 30, 1953, and formal 
complaint was filed on August 26, 1953. Complainant seeks an 
award of reparation in the amount of $677.67, which is alleged 
to be the balance of the purchase price of a carload of lettuce sold 
by complainant to respondent on or about February 25, 1953. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s attorney on December 2, 
1953. On the same day a copy of the formal complaint and a copy 
of the report of investigation were served upon respondent. 

On December 22, 1953, respondent filed an answer alleging that 
the carload of lettuce was not U.S. No. 1 grade at shipping point 
as represented by complainant at the time of sale. Respondent 
alleges further that he complained of the quality of the lettuce to 
complainant immediately following arrival of the shipment and 
was authorized by complainant to handle the lettuce for com- 
plainant’s account. 

Although the amount claimed in the formal complaint exceeded 
$500 neither party requested an oral hearing. Therefore, the 
shortened method of procedure was followed in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts. A copy thereof was served 
upon respondent with a letter advising that it had 20 days from 
the receipt of the letter within which to file an answering state- 
ment. No answering statement was filed. 


FINDINGS OF FACT 


1. Complainant Victory Distributing Co., Inc., is a corporation 
whose address is 1425 South Racine Avenue, Chicago, Illinois. 


2. Respondent is an individual Frank A. Pepe, doing business 
as Frank A. Pepe Fruit & Produce Distributor, whose business 
address is 110 South Orange Street, New Haven, Connecticut. At 
the time of the transaction involved herein, respondent was not 
licensed under the act although he was subject to license. On 
April 3, 1953, a license was issued to respondent after payment of 
the annual fee plus accrued arrearage. 


8. On or about February 25, 1953, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to buy one carload of lettuce in car SFRD 10728. Com- 
plainant represented that the carload had been shipped from the 
Imperial Valley, California, on February 21, 1953, and that it 
consisted of 630 cartons of two-dozen size dry-pack lettuce, Sher- 
man Brand, which had been graded U.S. No. 1 at shipping point. 
The agreed price was $1.75 per carton f.o.b. acceptance plus $40 
for pre-cooling, making a total price for the carload of $1,142.50. 


4. Car SFRD 10728 was ordered diverted by complainant to 
respondent at New Haven where it arrived on March 2, 1953. 
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That same day, the shipment was federally inspected at respond- 
ent’s request and the certificate reads in part as follows: 


“Quality: Clean, fairly well trimmed, many of which are 
closely trimmed, wrapper leaves green color, heads firm to 
hard, average 3% grade defects, chiefly burst heads. 
“Condition: Fresh and crisp. No decay. Range from 4 to 
30%, average approximately 10% damage by tipburn, includ- 
ing 4% serious damage. 


“Grade: Now fails to grade U.S. #1 only account excessive 
tipburn.” 


5. On or about March 2, 1953, respondent notified complainant 
of the results of the federal inspection at New Haven and re- 
quested permission to handle the shipment for the account of 
complainant. Complainant refused this request and demanded 
the full invoice price. 


6. Complainant requested L. Gillarde Sons Co., from whom 
complainant had purchased the shipment on February 24, 1953, 
as U.S. No. 1 grade at shipping point, to forward the federal 
shipping point inspection certificate. The certificate which com- 


plainant received in July 1953 shows that the lettuce in car SFRD 
10728 was inspected at El Centro, California, on February 20, 
1958. The quality, condition and grade were as follows: 


“Quality and condition: Lettuce fresh, crisp and generally 
fairly well trimmed, some heads being closely trimmed. Outer 
leaves mostly good green color, some slightly discolored. 
Heads free from defects average 62% hard and 28% firm. 
Defects 4% to 21%, averaging approximately 10%, including 
5% discolored and 2% tip burn. No decay. 

“Grade: Averages approximately 90% U.S. No. 1 Quality 
U.S. Standard Pack Meets Canadian import requirements.” 


7. Between March 2 and March 13, 1953, respondent sold the 
lettuce for reported gross proceeds of $1,346.45 and net proceeds 
of $464.83. On March 26, 1953, respondent sent to complainant 
an account sales and a check for the net proceeds. Complainant 
accepted this check with the understanding that it would be with- 
out prejudice to the rights of either party. 


8. The difference in market value at E] Centro, California, in 
February 1953 between two-dozen size dry-pack lettuce, U.S. 
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No. 1 grade, and two-dozen size dry-pack lettuce, grading 90 
percent U.S. No. 1 quality, was approximately 20 cents per carton. 


9. The formal complaint was filed on August 26, 1953, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The pleadings filed by the parties in this proceeding present no 
issue of fact with respect to the agreed terms of the contract 
entered into by the parties on February 25, 1953. The allegation 
in the formal complaint that the basis of sales was f.o.b. accep- 
tance is not denied in respondent’s answer. The controversy here 
stems from the fact that the carload of lettuce was not U.S. No. 1 
grade at shipping point as represented by complainant to respond- 
ent at the time of sale. Sam Kaufman, president of complainant, 
states that on February 24, 1953, complainant purchased the car- 
load of lettuce while in transit from L. Gillarde & Sons who 
represented the lettuce was U.S. No. 1 grade at shipping point 
and that complainant sold the carload while still in transit to 
respondent with the same representation as to grade. It was not 
until after the shipment arrived at New Haven that complainant 
became aware that a mistake had been made as to the actual grade 
at shipping point. When it was first called to respondent’s atten- 
tion does not appear. 


The Federal-State of California inspection made on February 
20, 1953, at E] Centro shows that the carload of lettuce had 4 to 
21 percent defects, averaging approximately 10 percent for the 
load. The applicable U.S. Standards for lettuce (effective March 
15, 1934) allow for the U.S. No. 1 grade a total tolerance of 10 
percent for defects and not more than one and one-half times this 
tolerance or 15 percent for any individual container. The carload 
of lettuce was graded 90 percent U.S. No. 1 quality instead of 
U.S. No. 1 at shipping point because one or more containers had 
21 percent defects or 6 percent in excess of the allowable tolerance. 


Respondent’s defense as disclosed by his answer is that com- 
plainant authorized respondent to sell the lettuce for complain- 
ant’s account and that, since respondent has paid over the net 
proceeds realized from the sale of the lettuce, he is not liable for 
the balance of the purchase price. It appears from respondent’s 
answer as well as complainant’s opening statement of facts that 
on March 2, 1953, respondent advised Sam Kaufman over the 
telephone that the shipment had arrived that morning, that from 
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his inspection he did not believe the lettuce had graded U.S. No. 1 
at shipping point, and that he had ordered a federal inspection. 
Respondent alleges that he told complainant he would handle the 
lettuce only for complainant’s account, and to send him the ship- 
ping point inspection showing the lettuce was U.S. No. 1 grade. 
Respondent further alleges that in a conversation a week later 
complainant assured him the lettuce was U.S. No. 1 at shipping 
point but he told complainant he was selling the lettuce for com- 
plainant’s account and complainant replied “Do the best you can 
on this car, Frank.” According to respondent several days later 
he received a note signed “Sam K” reading: “Frank, we are 
attaching confirmation from Acco on mate to your car, which as 
you note was accepted after inspection here in Chicago. They 
liked car very much. Under precooling freight to Chicago is 87¢ 
per carton. Get the most you can out of car Frank. Please return 
this confirmation for our records. Regards.” 


Respondent alleges that the words “Get the most you can out 
of car” constitute in the trade a confirmation of consignment. 


While Kaufman admits that respondent demanded the right to 
handle the shipment for complainant’s account he avers that he 
definitely told respondent that under no circumstances would 
respondent be allowed to handle on consignment because respond- 
ent had no right of rejection under the f.o.b. acceptance basis of 
sale and also because he (Kaufman) was relying upon the repre- 
sentation as to grade made by his seller. Kaufman also admits 
sending the note and confirmation referred to in respondent’s 
answer, stating that this was for the purpose of showing respond- 
ent the good quality of a similar carload of lettuce sold to the 
Atlantic Commission Company. In conclusion, Kaufman states 
that he has been in the produce business for 20 years and he has 
never used the phrase “get the most you can out of car” under 
any circumstances to mean that a buyer was authorized to handle 
a car for complainant’s account. 

During the investigation of the informal complaint, respondent 
was asked why he waited until March 26, 1953, to render an 
accounting to complainant if he had been authorized to handle 
for complainant’s account. Respondent stated that he had expected 
to hear further from complainant regarding the matter. In his 
answer respondent alleges that when he did not receive the ship- 
ping point certificate promised by complainant he sent complain- 
ant the account sales. The fact that respondent expected to receive 
further information from complainant indicates that respondent 





960 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 13 A.D. 955 


did not understand he had been authorized to sell the lettuce for 
complainant’s account. It is concluded that respondent has failed 
to sustain the burden of proving that he had such authority. 

Since respondent accepted the carload of lettuce at shipping 
point under the terms f.o.b. acceptance and was not subsequently 
authorized to sell for complainant’s account, he is liable for the 
balance of the invoice price less the damages, if any, which re- 
sulted from complainant’s breach of warranty as to grade. The 
breach of warranty occurred at shipping point. There was no 
warranty that the lettuce would be U.S. No. 1 grade on arrival 
at New Haven. Consequently, the most that respondent would be 
entitled to recover under the circumstances of this proceeding 
would be the difference between the value of U.S. No. 1 grade 
lettuce and the value of lettuce grading 90 percent of U.S. No. 1 
at El Centro, California, on or about the time of shipment. 
Respondent has submitted no evidence to show this difference. 
However, complainant conceded in the informal complaint that 
the difference in value between a carload of U.S. No. 1 grade 
lettuce and a carload of lettuce grading approximately 90 percent 
U.S. No. 1 quality would be 10 or 15 cents per carton or at most 
20 cents. In the opening statement of facts, Kaufman states that 
the difference would be 5 or 10 cents per carton when there is an 
abundance of U.S. No. 1 carloads available and no differential 
when there is a shortage of such lettuce. In the absence of any 
evidence to the contrary, it is concluded that respondent is entitled 
to damages of 20 cents per carton or $126 for the 630 cartons in 
the load. See L. Gillarde Co. v. Pioneer Fruit and Commission 
Co., 7 A.D. 9. 

The failure of respondent to pay to complainant $551.67, the 
difference between $677.67, the balance of the invoice price and 
$126, the damages sustained by respondent, is in violation of 
section 2 of the act. Reparation should be awarded to complainant 
against respondent in the amount of $551.67, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant reparation in the amount of $551.67, with 
interest thereon at 5 percent per annum from April 1, 1953, until 
paid. 
The facts shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4054) 


A. BERTOLLA & SONS v. J. HYMAN DISTRIBUTING COMPANY. 
PACA Docket No. 5778. Decided September 27, 1954. 


Failure to Pay One-Half of Losses on Joint Account 
Agreement—Duties of Partnership 


Where complainant shipped cucumbers to respondent to be sold under a joint 
account agreement, but respondent only sold a small amount of the 
cucumbers, attempted to reject the balance of the shipment, and failed 
promptly to notify complainant and railroad so that disposition of the 
produce might be facilitated, held, a joint account venture is in the 
nature of a partnership, and each partner owes the duty to his co-partner 
to transact the business with reasonable care, skill, diligence and econ- 
omy, and where one of the partners breaches his obligations, such 
breach constitutes a violation of section 2 of the act. 


Terms of Contracts Established by Evidence 


Where a night letter and invoice setting forth the terms of a contract are 
received by the purchaser from the seller, without protest, and evidence 
does not support the contention that there were additional terms to the 
contract, they are accepted as correctly stating the contract between the 
parties. 


Liability of Partners for Damages in Joint Account 
Agreement—Dismissal of Counterclaim 


It is the duty of the complainant to prove his damages with convincing 
evidence, and the amount cannot be determined on the basis of mere 
conjecture, In the absence of such evidence of additional damages, it is 
concluded that partners in a joint venture should share losses equally, 
and, therefore, the respondent is liable to the complainant for half the 
total loss. As the respondent failed to adduce any evidence in support of 
its counterclaim, such counterclaim is dismissed. 


. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant. Mr. Sheldon Harris, of Monsky, Grodinsky, Good & Cohen, 
of Omaha, Nebraska, for respondent. Mr. George R. Springborg, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 17, 1951. Formal com- 
plaint was filed on February 21, 1952. Complainant seeks to 
recover reparation in the amount of $833.49, asserted to be one- 
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half of the net loss resulting from an alleged joint account agree- 
ment made with respondent on or about May 25, 1951, for the 
disposal of a carload of cucumbers. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
dent on June 4, 1952. A copy of the report of investigation was 
served upon complainant on the same date. 


Respondent filed an answer alleging in general that the car- 
load of cucumbers shipped was not such as respondent had 
agreed to handle on a joint account basis. By way of counter- 
claim respondent seeks to recover alleged loss of profits of 
$630.00 as a result of complainant’s failure to furnish the car of 
cucumbers agreed upon. Respondent’s answer and counterclaim 
were served upon complainant on July 5, 1952. On August 14, 
1952, representatives of both parties were served with a copy of 
a supplemental report of investigation. 


On November 5, 1952, complainant filed an amended complaint 
patterned generally after its original complaint, but increasing 
to $1,665.94 the net amount alleged to be owing by respondent. 
Respondent filed an amended answer on December 12, 1952, in- 
corporating by reference the allegations and prayer for relief 
contained in its original answer. 


An oral hearing was held at Omaha, Nebraska, on October 9, 
1953. Both parties were represented by counsel. The depositions 
of J. F. Denny, Viola Bertolla, G. L. Presley, and Charles P. 
Garramone were received in evidence on complainant’s behalf. 
Jack Hyman and Edward Hruby testified at the hearing on 
respondent’s behalf. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Angelo F. Ber- 
tolla, Alex S. Bertolla, Rudolph F. Bertolla, and John B. Bertolla, 
doing business as A. Bertolla & Sons, whose post office address 
is Loxley, Alabama. At the time of the transaction involved 
herein, complainant was licensed under the Act. 


2. Respondent is a partnership composed of Jack J. Hyman 
and Tobia A. Hyman, doing business as J. Hyman Distributing 
Company, whose post office address is 207 Trimble Building, 
Omaha, Nebraska. At the time of the transaction involved herein, 
respondent was licensed under the Act. 
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8. On or about May 25, 1951, in the course of interstate com- 
merce, respondent orally agreed to receive at Omaha, Nebraska, 
and sell on joint account with complainant a carload of cucum- 
bers shipped by complainant, grading “fancy” and “choice,” at 
the agreed joint account cost of $3.60 per bushel for the “fancy” 
and $2.60 per bushel for the “choice,” f.o.b. shipping point. The 
car was to be shipped on May 25 or May 26, 1951. 


4. Car BREX 75480 containing 528 bushels of cucumbers was 
shipped from Robertsdale, Alabama, at approximately 8:35 p.m. 
on May 25, 1951. The cucumbers were inspected by a Federal 
inspector at loading point on the day of shipment and 352 bushels 
were certified as grading U. S. No. 1 and 172 bushels (correctly 
176 bushels) were certified as grading U. S. No. 2. The car was 
billed to complainant at Montgomery, Alabama, was first diverted 
on May 26, 1951, to complainant at Evansville, Indiana, and on 
the same date was again diverted to respondent at Omaha, 
Nebraska. 


5. On May 26, 1951, complainant sent the following Western 
Union night letter to respondent: 
“SHIPPED BRE 75480 CUKES 352 FANCY 3.60 FOB 176 
CHOICE 2.60 FOB JOINT COST ALL WAXED ROUTED 
LANDN BURLINGTON. YOUR TRADE WILL LIKE 
BOTH PACKS THESE CUKES. ADVISE EARLY NEXT 
WEEK REFERENCE ANOTHER CAR.” 
This night letter was read over the telephone to Mr. Jack J. 
Hyman at his home on Sunday morning, May 27, 1951, and was 
delivered to respondent on Monday morning, May 28, 1951. 
Respondent received said night letter without objection. 


6. Respondent also received from complainant without pro- 
test the following invoice dated May 28, 1951: 


“To Hyman Distributing Company Date Shipped 
207 Trimble Building May 25, 1951 
Omaha, Nebraska Routed L&N CB&Q 


Terms: Joint Account Car No. BREX 75480 


352 Bu. Fancy Cukes at 3.60 $1267.20 
176 Bu. Choice Cukes 2.60 457.60 


$1724.80” 
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7. The car arrived at Omaha, Nebraska, at 11:00 p.m. on 
May 29, and was set at respondent’s warehouse for unloading at 
6:15 a.m. on May 31, 1951. 


8. During the morning of May 31, 1951, respondent opened 
the car and removed 60 bushels of cucumbers from the doorway 
and top layer. Respondent sold the 60 bushels on May 31, June 
1, and 2, 1951, for $4.80 or $4.85 per bushel for the “fancy” or 
U. S. No. 1 grade, and $3.80 or $8.85 for the “choice” or U. S. 
No. 2 grade. The prices obtained for the cucumbers represent the 
fair market value of cucumbers of these grades on the dates 
specified. 

9. The report of an inspection made at Omaha on May 31 and 
June 1, 1951, by the Western Weighing and Inspection Bureau 
reads, in part, as follows: 

“Protest filed by J. Hyman Date Received 5/31/51 Time 
2:00pm 
Nature of Protest Condition (color and soft ends) 


*” * * 


Thru load partly unloaded. Load had been disturbed. 
Space in doorway for approximately 15 bushel baskets. Par- 
tia] 4th layer each end. Loaded end to end offset method on 
bottoms. Load had moved approximately 6 to 10” from B 
end. Top layer baskets against A end broken and racked. 

Dixie Brand—Marked US #1 waxed—Lids fastened 4 
points—Medium to large size—Good quality and fair color. 

Firm except 10 to 12% wilty and soft ends. No decay 
found.” 


10. At 6:38 p.m. on May 31, 1951, respondent sent the fol- 
lowing telegram to complainant: 
“REPHONE TODAY CONFIRMING OUR ADVICE BREX 
75480 SHOWS FULL BUNKER ICE ON ARRIVAL MANY 
BUSHELS POORLY GRADED CUCUMBERS LABELED 
USONE CONSIDERABLE SHRIVEL OCCASIONALLY 
YELLOW NO COMPARISON TO SIMILAR GRADE 
CUKES HERE MONDAY PACKED BY CORTE AT 
HIGHER COST INSTRUCTED DIVERT ELSEWHERE 
YOU ADVISED CHECKING RATES TO DIVERT OTHER 
MARKETS OUR MARKET LIMITED TO SELL QUICKLY 
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THESE CUCUMBERS ALSO YOU RECALL PREVIOUS 
CONVERSATION WHICH WE ADVISED INTERESTED 
MINIMUM CAR SATURDAY SHIPMENT WITH ONLY 
FEW CHOICE HOWEVER BREX 75480 SHIPPED FRI- 
DAY WITH ONE THIRD CAR CHOICE THEREFORE 
CANNOT BE PARTY TO JOINT” 


11. On the same date, complainant sent the following tele- 
gram to respondent: 

“JACK THOSE CUKES FEDERAL INSPECTED AND 
GRADE LIKE WE REPORTED. YOU KNEW MANIFEST 
PER OUR NIGHT LETTER MAY 26 AND THIS NOT 
PROPER TIME TO COMPLAIN ABOUT THAT. THERE- 
FORE EXPECT YOU TO BE MAN ENOUGH TO HAN- 
DLE ON JOINT BASIS AS PER AGREEMENT BRE 
75480.” 


12. On June 1, 1951, complainant sent this telegram to re- 
spondent: 

“CONFIRMING PHONE DATE. WE WORKING TRYING 
MOVE ELSEWHERE BRE 75480 JOINT ACCOUNT 
CUKES. HAVE NOT BEEN SUCCESSFUL AS YET BUT 
WILL FIND HOME SOME PLACE SATURDAY. AS 
ADVISED WHATEVER WE DO WE ARE STILL HOLD- 
ING YOU AS JOINT PARTNER IN THE FINAL OUT- 
COME THIS CAR.” 


13. By means of a telegram dated June 2, 1951, to the Chi- 
cago, Burlington & Quincy Railroad Company, complainant or- 
dered diversion of the car to Denver, Colorado. However, the 
partial unloading by respondent made it necessary for railroad 
employees to reFrace the shipment with the result that the car 
could not be forwarded until the afternoon of June 4. 


14. The car was released to Meier-Dawson Produce Com- 
pany, Denver, Colorado, on the afternoon of June 6, 1951, and 
unloading was begun on the morning of June 7, 1951. 


15. Respondent first informed complainant in a letter dated 
July 3, 1951, that respondent had removed and sold the 60 
bushels of cucumbers at Omaha, Nebraska. Respondent subse- 
quently transmitted to complainant an account sales covering 
the 60 bushels and a check for the net proceeds of $273.30. 
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16. Of the 468 bushels of cucumbers diverted to Denver by 
complainant, the Meier-Dawson Produce Company sold 308 
bushels “fancy” for $486.50 and 160 bushels “choice” for $117.75, 
or a total of $604.25. This was the fair and reasonable value of 
the cucumbers at Denver. The charges incurred, including all 
freight, aggregate $789.78, causing a net deficit of $185.48, which 
complainant paid the Meier-Dawson Produce Company on August 
6, 1951. Complainant also paid C. H. Robinson, Inc., Denver, 
Colorado, a $30.00 brokerage fee. Complainant later received a 
refund of freight charges from the Chicago, Burlington & Quincy 
Railroad Company in the amount of $19.91. 


17. As a result of respondent’s failure to handle the car of 
cucumbers in accordance with the terms of the joint account 
agreement, there is due complainant from respondent the sum 
of $823.53. 


18. Informal complaint was filed on October 17, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s principal contentions are that the contract was 
entered into, not on May 25, 1951, as alleged by complainant, but 
during a telephone conversation on May 26; and that additional 
terms of the contract were that the car was not to be loaded or 
shipped until May 26, that it was to be a minimum car contain- 
ing not more than 400 to 425 bushels, and that the number of 
bushels of “choice” cucumbers should be considerably smaller 
than the 176 bushels contained in car BREX 75480. 

Not only was respondent’s evidence regarding the date of the 
contract unconvincing, but the question of precise date, in view 
of the other established facts, is hardly material. Presumably, 
respondent wanted the cucumbers available for the market of 
May 31, the day following a holiday, and they were available for 
that market. Respondent made no attempt to show that their 
arrival approximately a day earlier in any way affected their 
condition or value. 

The evidence likewise does not support respondent’s conten- 
tion that there were additional terms to the contract. Complain- 
ant’s telegram of May 26, 1951, describing the number of 
“fancy” and “choice” cucumbers contained in the car admittedly 
was read over the telephone to respondent on May 27, 1951, and 
was delivered to respondent on May 28, 1951, yet respondent 
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made no objection to any of its terms. Further, respondent also 
received without protest complainant’s invoice of May 28 repeat- 
ing the description of the cucumbers shipped and also stating 
the date of shipment. Since respondent made no objection to 
either of the foregoing, they are accepted as correctly stating 
the contract between the parties. The Schuman Company v. E. L. 
Barlow, 9 A.D. 609, 614; Joseph Rothenberg v. H. Rothstein & 
Sons, 6 A.D. 148,152; L. Gillarde v. J. Hyman Distributing Com- 
pany, 7 A.D. 823, 828. 


We also note that during the course of the hearing respondent 
complained for the first time that the term “fancy” as applied to 
grade of cucumbers was not the same as U. S. No. 1. “Fancy” 
grade cucumbers, according to respondent, were superior to those 
grading U. S. No. 1. The fact that respondent overlooked this 
alleged disparity for some two years after the transaction took 
place, plus the further fact that respondent in selling the 60 
bushels of cucumbers removed from the car, alternately billed 
them to purchasers as U. S. No. 1 or “fancy,” and the circum- 
stances at the hearing under which respondent’s testimony as to 
the difference was introduced, render this complaint quite uncon- 
vincing. We conclude that the discrepancy referred to was not 
of sufficient importance or materiality to excuse performance by 
respondent. 

It is undisputed that the cucumbers were to be handled under 
a joint-account agreement. It is well recognized that such a joint 
account venture is in the nature of a partnership, to which the 
rules of partnership ordinarily apply. L. Gillarde Company v. 
Elbert D. Ball, 4 A.D. 588, 592; Ingraham-Tassini, Inc. v. F. N. 
Hicks et al., PACA Docket No. 1957, S. 1829. A partner in a 
joint-account arrangement owes the utmost good faith to his co- 
partner. We have held that it is the duty of a partner to his 
co-partner to transact the joint-account business with reasonable 
care, skill, diligence, and economy; and if the co-partnership sus- 
tains injuries by reason of his failure to do so, he must bear the 
losses, though in matters of judgment he will not be liable for 
a loss caused by honest mistake or error of judgment not amount- 
ing to wantonness or fraud. Anonymous, 9 A.D. 615, 621; D. L. 
Piazza Co. v. Palella Bros., 10 A.D. 1453, 1459. The record here- 
in shows that after unloading 60 bushels of the cucumbers at 
Omaha, respondent attempted to reject the balance of the ship- 
ment; respondent failed properly to rebrace the remaining cucum- 
bers; and respondent failed promptly to notify complainant or 
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_the railroad so that the rebracing might be done and the ship- 
ment speeded on its way. Upon this and other evidence, we con- 
clude that respondent breached its obligations under the joint- 
account agreement with complainant. Such breach constituted a 
violation of Section 2 of the Act. 

The next and by no means least difficult question remaining 
for disposition is the question of the amount of loss to be charged 
to respondent. Complainant’s computations of the amount of loss 
which should be borne by respondent have ranged all the way 
from $833.49 initially requested to the $1693.35 contended for in 
its brief. At the outset, complainant took the position that re- 
spondent only should be compelled to bear half of the actual out- 
of-pocket loss, but complainant later adopted the view that the 
total loss, including one-half of the profits which allegedly should 
have been realized from the handling of the cucumbers, should 
be borne by respondent. Complainant has the burden not only of 
proving that it sustained damage by reason of respondent’s 
breach, but complainant also must establish the amount of such 
damages with reasonable certainty and by a fair preponderance 
of the evidence. Damages cannot be awarded on mere allegation 
or speculation. We think complainant has failed to establish the 
amount of damages flowing directly from respondent’s breach. 

The basis of a joint-account venture is community of interest. 
In the joint venture, respondent had as much to gain or lose as 
did complainant. It is reasonable to assume, then, that respondent 
did not jeopardize its own interests through a failure to dispose 
of the cucumbers at a profit if that were reasonably possible on 
the then existing market. Complainant attempted to show that 
the market for cucumbers at Omaha remained constant for sev- 
eral days and that the prevailing prices of “fancy” and “choice”. 
cucumbers were $4.80 and $3.80 per bushel, respectively. How- 
ever, that is contrary to complainant’s initial, and we believe 
factually correct, position that the market was then poor. 

Complainant completely failed to establish that respondent 
could, with the exercise of reasonable diligence, have sold all of 
the cucumbers at Omaha for the prices obtained for the 60 
bushels, and similarly failed to establish what additional loss, if 
any, was occasioned by the delayed diversion of the car to Denver. 
Unquestionably, deterioration developed as the result of the delay 
and reshipment, but the record contains no showing that all of 
the cucumbers, even without deterioration, could have been dis- 
posed of at Denver, nor does it show what prices they would 
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then have brought. The amount of damages to be assessed against 
respondent cannot be arrived at on the basis of mere conjecture. 
Without convincing evidence, it is not possible to charge respon- 
dent with the total out-of-pocket loss on the transaction, plus a 
share of the anticipated profits. 

We therefore conclude, on the basis of the agreement between 
complainant and respondent to share profits and losses equally, 
and there being no clear showing as to what additional loss, if 
any, flowed from respondent’s breach, that respondent is liable 
to complainant for one-half of the total out-of-pocket loss result- 
ing from the handling of the cucumbers. 

Respondent likewise failed to adduce any evidence in support 
of its counterclaim for $630.00 for alleged loss of profit, and such 
counterclaim should be dismissed. 

The final adjustment of the claims of the parties should be as 
follows: 


Initial joint-account cost of cucumbers... seca eee 1,724.80 
Plus net deficit on sale by Meler-Dewne Prodece Company 185.48 
Plus brokerage fee paid C. H. Robinson, Inc... Sei 


Total joint-account cost Of CUCUMDETS 0. ceccccccccocseicciccsneeneenseenenensly940,28 


Less proceeds of $273.30 from sale of 60 bushels and $19.91 
refund of freight charges. 


Net loss sustained... ccccccccncncnene A cocesiatcltapnlettccreactt- ee a 
Half of loss payable oy ‘nah ‘nite. seb cosinickosstnpncoiee eee 
Amount due complainant from veapendent. es cdsichietcnacae Ge 


Reparation, with interest, should be awarded insite and 
the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $823.58, plus interest 
thereon at the rate of 5 percent per annum from July 1, 1951, 
until paid. 

The counterclaim is dismissed. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 





970 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 18 A.D. 970 


(No. 4055) 
PACA Docket No. 6111. Decided September 27, 1954. 


Dismissal—Rejection of Commodity Not without Reason- 
able Cause—Delivery of Produce Not Meeting Contract 
Requirements 


Where complainant sold to respondent tomatoes grading 85% U.S. No. 1 or 
better but delivered tomatoes which failed to meet such grade, held, 
respondent’s rejection of the tomatoes was justified, and, as complainant 
knew the tomatoes did not meet contract requirements, the delivery of 
such tomatoes is a violation of section 2 of the act, and the complaint 
is dismissed. 

Complainant pro se. Respondent pro se. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 23, 1953, complainant seeks 
to recover reparation in the amount of $1,570.50, which is alleged 
to be the amount of damages sustained by it as a result of 
respondent’s unlawful rejection of a truckload of tomatoes sold 
to him by complainant. 

A copy of the Department’s report of investigation was served 
by registered mail upon complainant on October 28, 1953. A copy 
of the Department’s report of investigation and a copy of the 
formal complaint were served by registered mail upon respondent 
on November 2, 1953. 

Respondent filed an answer to the formal complaint alleging 
that complainant’s allegations are false and untrue, and were 
made by complainant knowing the same to be false and untrue. 
Respondent denies liability, and further alleges that his rejection 
of the tomatoes delivered by complainant was justified for the 
reason that the shipment did not meet contract requirements. 

Although the amount involved herein is more than $500, neither 
party requested an oral hearing. Therefore, the evidence was sub- 
mitted in accordance with the shortened method of procedure 
provided by Section 47.20 of the Rules of Practice. In accordance 
with such procedure, the complaint and exhibits submitted by 
complainant are considered as complainant’s opening statement. 
Respondent filed an answering statement. Complainant did not 


file a reply. 
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FINDINGS OF FACT 

1. Complainant, * * *, is a corporation, whose post office 
address is * * *, 

2. Respondent is an individual, * * *, whose post office address 
is * * *, At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. On or about August 15, 1953, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into an oral contract for the sale 
by complainant to respondent of one truckload of tomatoes, 85% 
U. S. No. 1 grade or better, consisting of 480 crates of tomatoes, 
sizes and prices as follows: 1387 wirebound crates, 5 x 6, at $4.50 
per crate; 145 wirebound crates, 6 x 6, at $4.50 per crate; and 
198 wirebound crates, 6 x 7, at $3.25 per crate; making a total 
agreed sale price of $1,912.50, f.o.b. shipping point at Hartford, 
Michigan. 

4. On or about August 17, 1953, complainant delivered at ship- 
ping point 480 wirebound crates of tomatoes aboard truck for 
shipment to respondent at * * *. On arrival of the tomatoes at 
destination, the shipment was rejected by respondent. 

5. As evidenced by U. S. Department of Agriculture Truck 
Lot Inspection Certificate No. A-72923, dated August 15, 1953, 
covering an inspection completed at 11:30 a.m., August 17, 1953, 
at * * *, the tomatoes delivered to respondent graded as follows: 

“Averages approx. 80% U. S. No. 1 quality—less than 1% of 
1% decay.” 
This inspection was made at complainant’s request. 

6. As evidenced by U.S.D.A. Inspection Certificate No. B 
173158, dated August 20, 1953, at * * *, the tomatoes delivered 
by complainant to respondent were of the following quality, 
condition and grade at destination: 

“Quality: Clean fairly well formed fairly smooth to smooth. 
Grade defects from 20 to 40% averaging approximately 25% 
mostly growth cracks, and field scars. 

“Condition: Averages approximately 75% mature green 10% 
turning, 15% ripe and firm, averages 8% bruises affecting 
the shoulders, mostly turning dark. Range 2 to 10% averag- 
ing 4% decay, chiefly Bacterial Soft Rot various stages. 
“Grade: Fails to grade U. S. no 1 account excessive grade 
defects and decay.” 

7. The formal complaint was filed on October 23, 1953, which 
was within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


Complainant seeks to recover damages in the amount of 
$1,570.50, which it allegedly sustained by reason of respondent’s 
unlawful rejection of the tomatoes in controversy. The complain- 
ant indicates that the contract of sale was for one truckload of 
tomatoes of various sizes and at different prices, and without 
specification as to grade. Attached to the complaint is a copy of 
what apparently purports to be a telegraphic confirmation of sale 
sent by complainant to respondent on August 17, 1958, reading 
as follows: “Confirming telephone shipped you today via truck 
187 wirebound crates 5 x 6 tomatoes at 4.50, 145 6 x 6 at 4.50, 
198 6 x 7 at 3.25 fob * * * drafting through Commercial Bank of 
* * * 1912.50.” In support of its contention that it delivered toma- 
toes meeting contract requirements, complainant submitted a Fed- 
eral inspection certificate showing that the tomatoes delivered by 
complainant to respondent graded, at shipping point, an average 
of approximately 80%, U. S. No. 1 quality, with less than 4 of 
1% decay. 

Respondent contends that the contract of sale called for toma- 
toes grading 85% U.S. No. 1 or better. Respondent also alleges 
that the complaint contains allegations which are false and untrue, 
and which were wilfully made by complainant knowing the same 
to be false and untrue. 

In support of his contgntion that the contract called for toma- 
toes grading 85% U.S. No. 1 or better, respondent has submitted 
a number of affidavits. One of these is the affidavit of * * *; and 
is to the effect that on or about August 10, 1953, he, * * *, was 
present when respondent placed a telephone call to complainant 
at * * *, and that he heard respondent order from complainant a 
truckload of tomatoes, specifically stating that the shipment 
should grade 85% U. S. No. 1. The affidavit is further to the 
effect that on August 18, 1953, respondent again, in the presence 
of affiant, telephoned complainant, having placed a person-to- 
person call with one * * *, and inquired about the shipment. 
Affiant listened to the said telephone conversation on an extension 
and heard * * *, who had identified himself, specifically and defi- 
nitely state that the tomatoes were available and would grade 
85% U.S. No. 1. * * * affidavit continues as follows: 

“That on August 18th, 1953, affiant listened in on a telephone 
conversation between * * * and the said * * *, the subject 
matter of which was a discussion of the grade of the toma- 
toes, as the said * * * had received a telegram from said * * * 
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stating that the shipment had been made, and said * * * had 
previously been informed by the driver of the truck, * * *, 
that the tomatoes placed on his truck were of inferior quality, 
and that he had rejected them. This information having been 
conveyed to * * * by the said * * * in said conversation, * * * 
reassured * * * that the shipment would grade 85% U. S. 
No. 1, and not to worry about it.” 


The record indicates that after placing his order for the toma- 
toes in controversy, respondent made arrangements with an inde- 
pendent trucking concern, * * *, to pick up the shipment in * * *, 
and transport it to destination in * * *. Further in support of his 
contention as to the grade of the tomatoes contracted for, respond- 
ent has submitted the affidavits of * * *, Manager of * * *, and 
* * *, employee and driver of this trucking concern to whom 
instructions were issued with respect to transporting the ship- 
ment in controversy. * * * affidavit reads, in part, as follows: 

“In my capacity as manager of * * * I instructed my driver 
* * * who was in Michigan on or about the 14th day of 
August, 1953, to pick up a load of tomatoes grading not less 
than 85% U.S. No. 1 at * * *, from the * * *, for * * * of 
* * * IT gave him particular instructions to see that they 
graded 85% U.S. No. 1, otherwise we would be respon- 
sible for the load. 

“On Sunday, August 16th, 1953, my driver called me by tele- 
phone and informed me that some 200 boxes of tomatoes had 
been loaded on his truck, but that they did not measure up 
to the grade ordered. Thereupon, I instructed the driver to 
unload the tomatoes and refuse to accept the responsibility 
for the load, which he did do.” 

* * * affidavit sets forth facts consistent with those contained 
in * * * testimony quoted above, and continues to the following 
effect: Affiant, * * *, had specific instructions that the said toma- 
toes were to be not less than 85% U.S. No. 1, and by reason of 
his experience he can recognize U. S. No. 1 tomatoes on sight. 
On Saturday, August 15, 1953, affiant caused his truck to be 
parked for loading at complainant’s place of business, and made 
known his instructions with respect to the grade of the tomatoes. 
The loading was commenced on Saturday, but was not completed 
on that day, and was commenced again on Monday, August 17, 
1953, by complainant. The tomatoes loaded on Saturday by com- 
plainant were kept under refrigeration on affiant’s truck. On Mon- 
day morning, August 17, 1953, affiant inspected the tomatoes on 
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his truck and determined that they would not qualify under the 
instructions received by him. He thereupon called his superior, 
* * *, with respect thereto, and was instructed to notify com- 
plainant that unless the tomatoes would pass United States Gov- 
ernment inspection for 85% U.S. No. 1 grade, that they should 
be unloaded from his truck. The affidavit concludes that complain- 
ant caused the said tomatoes to be unloaded from affiant’s truck, 
and at the time of such unloading, they were placed on another 
truck which was backed up to the rear of affiant’s truck for the 
purpose of unloading. Affiant’s truck bore Florida License No. 
1-0118. It may be stated, parenthetically, that the tomatoes in 
controversy were shipped by complainant to Miami in truck bear- 
ing Florida License No. 50-115, driven by one * * *. 


Respondent’s answer, which is in the form of an affidavit sworn 
to by * * *, sets forth facts substantially in accord with the evi- 
dence outlined above, and refers to * * * as complainant’s agent 
and representative. From the record before us, we are convinced 
that respondent’s version of the transaction is the correct one, 
and that the contract herein called for the delivery by complainant 
of tomatoes grading 85% U.S. No. 1 or better. 


The next question is whether the tomatoes tendered by com- 
plainant met contract requirements. Obviously they did not. Even 
complainant does not contend that the shipment graded 85% 
U. S. No. 1 or better at shipping point. Complainant in fact has 
submitted a certificate evidencing Federal inspection made of the 
tomatoes at * * * which indicates that they averaged approxi- 
mately 80 percent U. S. No. 1 quality. We note that this Federal 
inspection was made upon complainant’s application. 


Other evidence of record submitted by respondent elicits our 
attention. The following excerpts appear in an affidavit executed 
by * * *; 

“That on or about August 20th, 1953 at about 12:00 o’clock 
noon, * * * came into my office at * * * located on the * * *. 
“* * * was concerned and quite upset in regard to a load of 
tomatoes that he had ordered from one * * * of * * *, He 
said that he had ordered a load of 85% U.S. No. 1 grade 
of tomatoes, and that upon arrival, after inspection was 
made, he found that they only graded 60% US. No. 1. 

“TI advised * * * to call * * * on the phone and get it settled, 
and to inform * * * that he, * * *, was rejecting the tomatoes 
for the reason that he had government orders to fill, and that 
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his orders specified U.S. No. 1 tomatoes, and that the toma- 
toes he sent were of inferior quality. * * * called * * *, and 
I listened to the conversation on an extension of the phone. 
* * * said, ‘The load of tomatoes are bad and do not grade out 
as you represented. You agreed to sell me 85% U.S. No. 1 
tomatoes,’ and * * * said, ‘J certainly did, but now that the 
tomatoes don’t grade, I will allow you 30% on this shipment.’ 
* * * then told * * * that he could not use the tomatoes at 
any price, as they were not the type of tomatoes that he 
ordered. (Italics added.) 


* * * 


“* * * threatened * * * that if he didn’t take the tomatoes 
that he would report him to the P.A.C.A. in Washington, 
and... and further said that he would tell the government 
that it was not agreed in the order as to any guarantee of 
grade. (You will note by my previous statement that * * * 
DID state to * * * that the tomatoes he ordered were to be 
85% US. No. 1 grade).” (Italics added.) 

A copy of the affidavit executed by * * *, together with copies 
of all allegations and other evidence submitted by respondent, 
were served upon complainant. It seems significant to us that 
complainant has not refuted or challenged in any way the testi- 
mony quoted in the preceding paragraph, nor has complainant 
offered any explanation of the contents thereof. Accordingly, there 
arises in our mind a serious question as to whether the com- 
plaint was filed in good faith. 

Respondent contends that his rejection of the tomatoes in ques- 
tion was justified. We agree. We conclude further that com- 
plainant attempted to deliver tomatoes under its contract with 
respondent knowing that the tomatoes did not meet contract 
requirements. Such action constitutes a failure without reasonable 
cause to deliver in accordance with contract terms, and is a viola- 
tion of Section 2 of the Act. 

The complaint should be dismissed. The facts and circumstances 
as set forth herein should be published. 


ORDER 


The complaint is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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STAY ORDER, PENDING ISSUANCE OF ANOTHER ORDER 
(No. 4056) 


PACA Docket No. 5904. Decided September 9, 1954. Mr. 
Robert H. Sanders, of Los Angeles, California, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 4057) 


PACA Docket No. 6090. Decided September 9, 1954. Hewlett, 
Dennis, Bowden & Barton, of Atlanta, Georgia, for complainant. 
Calhoun & Calhoun, of Atlanta, Georgia, for respondent. Mr. 
William H. Pierce, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


(No. 4058) 


PACA Docket No. 6133. Decided September 9, 1954. Mr. Joseph 
E. Walsh, of Troy, New York, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. Decision by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 4059) 


PACA Docket No. 5748. Decided September 14, 1954. Mr. David 
Siskind, of New York, New York, for complainant. Nelson & 
Campbell, of Altoona, Pennsylvania, for respondent. Mr. Champe 
T. Broaddus, Presiding Officer. Decision by Thomas J. Flavin, 
Judicial Officer. 


(No. 4060) 


PACA Docket No. 6814. Decided September 14, 1954. Mr. 
Warren S. Earhart, of Kansas City, Missouri, for complainant. 
Miss Lenore H. Langford, Presiding Officer. Decision by Thomas 
J. Flavin, Judicial Officer. 
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(No. 4061) 


PACA Docket No. 6259. Decided September 27, 1954. Noland, 
Lawson & Hammerley, of Salinas, California, for complainant. 
Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Fred- 
erick W. Woodley, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 4062) 


PACA Docket No. 6291. Decided September 21, 1954. Mr. 
Maurice H. Ruttenberg, of Chicago, Illinois, for complainant. 
Doran and Manion, of South Bend, Indiana, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 





